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OBLIECTBO C OTPAHUYEHHOU OTBETCTBEHHOCTBIO
«U3JATEJBCTBO KOHIEMLIM»

B scypHase nybaukyromcsi cmambu pasauvHslx ucciaedosameetl (dokmopos
u KaHdudamos HayK, achnupaHmos u couckameJiel, Ma2ucmpaHmos u cmydeHmos),
cneyuaaucmos-npakmuKkos U3 pa3/au4Hblx pe2uoHoe Poccuu, a makiice 3apy6excHbIX
VUYeHbIX U hpakmukos. HecmMompsi Ha Y3KyKW HaAnpasseHHOCMb Cheyuaaudayuu
JHCypHaa «AKmya/abHble 80nPoCcbl 60PbOLI C NPECMyNAeHUAMU», HA e20 CMPAHUYAX
Moz2ym 6blmb 0NyOAUKOBAHbI CMAMbU NO Meopemu4eckuM U NpaKmu4eckum
npobsiemam WUpPOKO20 cnekmpa rpuduveckux Hayk (y20/4108H020 hpasa,
KpUMUHO/102UU, Y20/108HO-UCNOJIHUMENbHO20 NPA8A, KPUMUHAAUCMUKU, Y20/108HO20
npoyecca, = onepamueHO-pO3bICKHOU  desimesbHOCMU,  NPaBOOXPAHUMENbHbIX
op2aHo8,  cyde6HOl  e/1acmu,  NpPOKYpoOpcko2o  Had3opa,  op2aHu3ayuu
npasooxpaHumebHol desimesbHOCMU, adgokamypbsl U m.d.), @ makdice pasmeujeHol
Mamepuanvl, codepicawjue MexcoucyungauHapHsule Ucciedo8aHusi IKOHOMUYECKUX,
noaumuyeckux U ucmopuveckux Hayk. I[lpusemcmeyromcsi makice cmamvu 8
ob61acmu cpasHume1lbHo20 npagosedeHust. KypHaa «AkmyabHble 80nPOCbl 60PbObLI
C npecmynjieHusimMu» - 3mo njaowadka 045 PocCulickux U 3apy6excHubIX
npedcmasumesieli hpasosoll HAYKU, N0380450Wjdsi 06MeHUBAMbCs HAY4HO-
meopemu4eckumMu U NpaKkmu4eckumu npeododceHusiMu 8 o6aacmu 60pbbbl C
npecmyn/seHusiMu KdkKk HA pe2uoHA/bHOM, 20CYJapCmMEeHHOM, maK U Hda
MENHCOYHAPOOHOM YPOBHE.

Tekcmbl cmameli, nocmynarnujue 8 pedakKyuto om agmopos, npoxoadsim Hay4Hoe
peyeHauposaHue U 8 0053amesabHOM nopsidke npoeepsitomcsi Ha Haauvyue
Hedob6poco8ecmHO20 HAYYHO20 YUMUPOBAHUS, d MAKX}Ce CAMOYUMUPOBAHUS 8
npozpammHoll cpede «AHmunaazuams.
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YIK 355.233

BOITPOCHI MOPAJIbHO-HCPIXOJIOI‘PI‘IECKOfI INOAroTOBKHA
JIMYHOI'O COCTABA OB/I: TUBPHU/IHAAA BOUMHA XXI BEKA B
KOHTEKCTE 3APYBEXXHOHU UCTOPUOTPA®UU

Yumapos Ceprei IOpbeBrY
J.u.H., npodeccop, CankT-IleTepbyprckuil yaupepcuteT MB/] Poccuu

B cTaTbe npeacTaBiieH 0630p psAAa 3apy6eKHbIX HCTOYHUKOB, MOCBSIIEHHBIX aHAJINU3Y
COBpeMeHHbIX BapHalluil TH6PUIHON BOUHBI. YTOYHSAS COJlepXKaHre OTMEYEHHOTO BU/a BOHHEI
HOBOTO THIIA, UHOCTPAHHbIE CIEIUAJUCThl aKIIEHTUPYIOT BHUMaHUe Ha MYJbTUMOJAATbHbIX
yrpo3ax HallMOHAJbHOTO CyBEPEHUTETA rOCY/JapCTBA U KOMIVIEKCHOM XapaKTepe JIJaBJeHUs Ha
IPOTHUBOOOPCTBYIOIIYID CTOPOHY, C Ile/Ibl0 pellleHHs psjila TeonoJMTUYecKux 3ajady. Ilo
MHEHHI0O aBTOpa, OTMeYeHHOe O0OCTOSATeJbCTBO  IpeJolpejesiseT  aKTHBU3ALMIO
HHTErpyupoBaHUs TMPaBOOXPAHUTEJbHBIX OPraHOB BOOOIIE WM OPraHOB BHYTPEHHUX e, B
YAaCcTHOCTH, B OOIIYI0 CHUCTEMY MNpPOTHBOJEHCTBUSA THOPUAHBLIM aTakaM Ha Poccuiickyio
depepanuio.

KitoueBble cjioBa: rubpuiHasi BOHHA, MyJbTHUMOZAIbHbIE YIPO3bI, UCTOpUOTpadus,
rocyapCTBO, CYBEPEHUTET, MOPAJIbHO-TIICUX0JIOTHYECKOe BOCIHUTAHHE, OPraHbl BHYTPEHHUX
Jlet.

kkskksk

KoHnenTyasbHble 0CHOBbI COBpEMEHHOU rocyJapCTBEHHON MOJUTHKHA U HOPMaTHUBHO-
IIPAaBOBOT0 peryJMpoBaHuUsl B 06JIaCTU BOCHUTAHUS JIMYHOTO COCTaBa OPraHOB BHYTPEHHUX
nen Poccuiickoit ®Pefepanuy, a TakKe MOPAJIbHO-NCUXOJOTHYECKOTO o6ecrneyeHus
JlesITeJIbHOCTH OpPraHOB BHYTPeHHUX Jie (fanee-OB/l) npencrasiens B [Ipukasze MB/l Poccun
oT 29 utoHa 2022 Ne 480 [1]. [Ipu aToM B KayecTBe OTAEeJbHOU QYHKIMH OTMEYEHHOTO
HalpaBJjeHusi  JAesATeJbHOCTH BbICTYIAeT  OpraHu3alMs  KOHTpIpomaraHibl U
MHPOPMAIMOHHO-ICUX0JIOTHUECKOH 3aIUThI JIndyHOro coctraBa OB/l. CoBpeMeHHbBIN ypOBEHb
NPOTUBOCTOSIHUA Poccuu KoJLJIEKTUBHOMY 3anaZly U CTpeMJieHUe JeCTPYKTUBHBIX BHEIIHUX U
BHYTPEHHUX CHUJ K JieMopajii3aliuyd HaceJieHUsl Hallel cTpaHbl U nepepopMaTHpPOBAHUIO
CO3HAHUSA TOCYJAPCTBEHHBIX CAYXAIUX C HCIOJb30BaHHEM apceHasa TMOPUIHONW BOWHBI
npejionpe/iesoT aKTyaJbHOCTb NOHMMAHHUSA JIMYHBIM COCTABOM TEXHOJIOTMM U UCTHHHOTO
npeaHa3HayeHUs] TUOPUAHOW BoMHBI 21 Beka. B 3Tol cBsI3M cJjeflyeT 3aMeTUThb, 4TO
IPUMEHUTEJBbHO K 06JIaCTHU TEOpHH BOEHHOrO0 HCKYCCTBA TEPMHH «THGpUJHAs BOHHa»
BIIepBbIE GBbLI MPEJJOKEH aMepUKaHCKUM BOoeHHbIM TeopeTHkoM @. XopdmaHoM B Tpyge
«KoHdsnukt B 21 Beke: pocT TrU6pUAHBIX BOHH», B KOTOPOM OH ame/UIMpPyeT K BONpPOCY
KOMIIJIEKCHOTO 33/]eiCTBOBaHUS COGCTBEHHO BOEHHBIX METO/,0B BO3/1eMCTBUS HA IPOTUBHUKA,
C MeTOJaMM  IOJIUTHYECKOro, JAUIJIOMAaTUYEeCKOro, IpPaBOBOrO,  3JIEKTOPAJIbHOTIO,
MHPOPMALMOHHOTO U KUOEePBO3AeMCTBHS, U psijia APYTHX [1].

AGCTPaKTHOCTh NOHMMAHHSA TepMHUHA «TMOPHUJIHAsA BOWHA» BO3BOJAUT €ro B paspsj
YHUBEPCaJbHOTO TEPMHHA /IJIs1 MHOI006pa3ys yrpo3 HEJTUHEHHOr0 XapaKTepa, sIBJSIOIHUXCS
npeAMETOM Hay4yHOro aHajlu3a B 3apyOeXHOH cHenuaabHOW JjuTepatype. Uccrnenys B
KOHTEKCTe COBpEeMEHHbBIX 'MOPU/HbIX BOMH 00/1aCTh MYJIbTUMO/AA/bHbBIX YI'PO3 [J1I06aIbHOMY
MUpPY M Ge3onacHocTd (B dopmare npoekTa THOPUIAHBIX yrpos3 IlIBesckoro 060pPOHHOIO
kosnemxka), C./J. JloB baxmaHH (ABcTpanus) u X. 'yHHepuyccoH (lIBenus) akueHTUPYIOT
BHHMaHHe Ha acleKTaX «KHOepTeppopusMa» H «KHOEpPBOMHBI», peajn3yeMbIXx Ha QoHe
POCCUICKON «YKPaMHCKOM BeCHBbI» U COXpaHSIIOLIENCs YTpo3bl CO CTOPOHBI paJUKaJbHBIX
MCJAaMUCTCKUX IPYNNUPOBOK B Apprke u Ha bamxkneM BocToke.

06061IMB ONBIT BeJleHUs] HOBOI'O THIIA BOMHBI B ee TMOpPUAHON (OpMe, AaHHbIe
CHEeLUaUCTbl 06paljaloT BHUMaHUE Ha MYJbTUMOJAJIbHblE WM TUOPUAHBIE YIPO3bI
pas/JIMYHOM HUHTEHCUBHOCTH, K KOTOPbIM OTHOCSTCS Yrpo3bl MEXAyHAapOAHOMY MUDPY U
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6€e30MacHOCTM  KUHETHYECKOr0 U HEKUHeTHYeCKOro xapakTepa, IpeAnoJiaramliiue
3aselicTBoBaHHe: 1) KuUGepBOWHBI; 2) CleHapusi aCUMMETPHUYHBIX KOHQJUKTOB; 3)
rJ106aJbHOTO0 Teppopu3Ma; 4) mnupaTcTBa; 5) TpaHCHAMOHAJBLHOM OpraHU30BaHHOM
NpecTynHOCTH; 6) AeMorpaduyecKuX BbI30BOB; 7) Yrpo3bl 6e30MaCHOCTH pecypcoB; 8) oTkasa
OT ryio6asiM3anuy; 9) pacnpocTpaHeHUsI OPYXKHsI MaCCOBOT'0 YHUUTOXeHus [3, p. 78].

O MyJbTUMOJAJILHOCTA TUOPUAHONW BOWHBI yKasaHHbIM paHee @.[. Xodman
paccyxaet B cBoel cTaTbe «['MbpuaHas BOWHA U BbI30BbI», KOHCTATUPYS IPU 3TOM Ha OCHOBE
BOEHHOH aHaJIUTHUKHU, YTO COBpeMeHHble KOHQPIUKTBI BMECTO YePHO-6e/101 XapaKTepHUCTUKU
TPaJAULOHHOMN BOMHBI, 6YAYT UMETh MYJIbTUMOAAIbHbIN HJIK MHOTOBAapUAHTHBIN XapakTep, a
He NpPOCTO 4YepHO-6esiyl0 XapaKTepUCTHUKY OAHOW (GOpMbI BOHHBI, OTJHYasCh NPU 3TOM
YHUKaJbHOW KOMOMHalueld BO3JeWCTBUS Ha NPOTHMBHHUKA C BO3pacTaHUEM 4YacTOThbl €ro
NpUMeHeHUs U YBeJUYeHUEeM YPOBHs JieTaJbHOCTH [4, p. 35]. [Ipu 3TOM «rU6GpHUIHbIE BOUHBI
COYeTaloT B ce6e CMEPTOHOCHOCTD rOCY/JapCTBEHHOTO KOHQJIMKTA C paHATUIHBIM U 3aTSKHBIM
NbLJIOM HEperyJsipHbIX 60eBbIX AeUCTBUU» [4, p. 38], - KOHCTAaTUPYET YKa3aHHbIM BOEHHbIH
TEOPETUK.

Ha ocHoBe aHasM3a POCCUMCKUX TNMEPUOAUKHM U HHQPOPMALMOHHBIX COOOLIEHUH,
dunckue ydenole K. [lunHeHveMu u M. Mokena mpuxogsaT K BbIBOJY O KOHEYHOH Iesu
rubpuiHoM BoHBI. COrJlacHO BbIBOJY YKa3aHHbIX aBTOPOB, BBICTYNAsl B KauecTBe KOHQJIUKTA
MeXAy LUBWIM3ALUSMU M OCHOBHOI'O CpeJiCTBa TeOINOJUTHYECKOH O60pbObI 3a BJACTb,
rubpuiHas BoMHa HalpaBJ/eHa Ha NMOJPbLIB reoNoJUTUYECKOT0 CTAaTyCa, KYJbTYPHOTO KoJia U
MOJIUTUYECKOM CHCTEMBI MPOTHBOOOPCTBYIOIIEN CTpaHbI [5].

Hccnenys oco6eHHOCTH THO6PUIHOM BOMHBI B 3/1IeKTOpabHOM cdepe, MpecTaBIseTCA
HeoOXOJMMBbIM O00paTUTh BHHMaHHE Ha HAay4YHOe TBOPYECTBO KEHHUMCKOro Y4eHOro,
KpPHMHHOJIOTA U BOEHHOTO cCHenuasucta B obsactu uHpopmatuku H.H. Mycanay. JlaHHbIH
CHEeNUaJUCT OTHOCUTCS K KaTeropuu «Besnkoit apmuu dunocodpon» (anr. «The Magna Armis
Philosophus»), a ero mnepy npuHazaiexaT pa6oTel «CMepTesbHass aBTOHOMHUS OPYKHS
CIIpOEKTHUpPOBaHa U/WJIM periecCHBHay [6], «[1oJIHOe pyKOBOJACTRBO 110 MICUX0JIOTHYECKOH BOMHE:
MHUCTHKA — UCKYCCTBO 3aBOEBbIBATb yMbI» [7] U psj, APYTHUX, IpeJHA3HAUYEHHBIX AJ151 06y4eHus
COTPYAHHUKOB KEHUHCKUX CTyK6 6e3omacHocTH U Boopy»xeHHbIx CHJl 0 BonipocaM, BXOASAIUM
B KOMIIETEHLMI0 UX Npodeccud U HalpaBJeHHbIM Ha obecliedyeHHe ToCyJapCTBEHHOIO
cyBepeHUuTeTa. B cBoell kHure «[IpeaBbI60pHbIe MaXMHALMK — KeHUHCKasi TUOpUAHasT BOMHa»
H.H. Mycanay uccienyeT ¢GakTop BO3AEHCTBUs 3alafHbIX BHELIHUX CWUJ Ha YINpO4YeHUe
pa3pyLINTEJbHOIO0 XapaKTepa KeHUHWCKOro CTHJIA BbIGOPOB U MOJUTHUKH KaK 3JeMeHTa
rubpu/HON BOMHBI, BK/IOYas 3aieliCTBOBaHME KJIENITOKPAaTUIECKOT0 HAac/IeJUsl U 3STHUYECKOT0
NPOTHUBOCTOSIHUS B HapoJAHbIX Maccax [8]. Haubosiee 06CTOATENBHO TEXHOJOTUM BHELIHETO
BMellaTe/bCTBa 3alaZiHbIX IeMOKPAaTHUH B KEHUICKUM 3J1eKTopanbHbll nponecc H.H. Mycanny
npejcrasjsieT B rjaBe 3 «['ubpugnble 6oeBble AelcTBusA» (aHru. «Hybrid Warfighting»)
yKa3aHHOM KHUTH [8, p. 85 - 123].

[lofBOAS UTOT M3JI0XKEHHOMY, HEOOXO/AMMO 3aMeTHUTh CJe/lylolee: 3HAaHUE JIMYHbIM
cocraBoM OB/l MOJJUHHOTO CMbICAa THUOPUAHOW BOWHBI, €€ TMOCJEACTBUA U y4acTue
COTPYJHUKOB B peasu3alUd MepONpHUATUN KOHTPHPONAraHAMCTCKOW HaNpaBJeHHOCTH,
MMeeT BakHOe 3HavyeHHe s 3GPeKTUBHOro pellleHUs] GYHKLUOHAJIBHO 3HAYUMBIX 3a7a4
IIPaBOOXPAHHUTEbHOM HAaNPaBJEHHOCTH, UMEIIHX IPOYHOE CONMPSKEHUE C PellleHUEM 3a/1a41
obecnevyeHusI HALlMOHAJbHOM 6e30nmacHOCTU POCCHU U ee TOCYZJapCTBEHHOI'0 CyBEpEHUTETA.
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ISSUES OF MORAL AND PSYCHOLOGICAL TRAINING OF ATS
PERSONNEL: HYBRID WAR OF THE XXI CENTURY IN THE CONTEXT
OF FOREIGN HISTORIOGRAPHY

Chimarov S. Yu.

The article presents an overview of a number of foreign sources devoted to the analysis
of modern variations of hybrid warfare. Specifying the content of the noted type of new type of
war, foreign experts focus on the multimodal threats to the national sovereignty of the state and
the complex nature of pressure on the opposing side in order to solve a number of geopolitical
problems. According to the author, the noted circumstance predetermines the activation of the
integration of law enforcement agencies in general and internal affairs agencies, in particular,
into the overall system of countering hybrid attacks on the Russian Federation.

Keywords: hybrid war, multimodal threats, historiography, state, sovereignty, moral
and psychological education, internal affairs bodies.
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PA3BEPTBIBAHME 3JIEMEHTOB FOEBO HH®OPMAIIMOHHO-
YIIPABJIAIOIIEN CUCTEMbI BBC CIIA «<ABMS»

fAxoBunkuii Cepreii AHaTO/Ib€BUY,
npodeccop, KaHAUAAT BOEHHBIX HayK, AoueHT, PTKBOY BIIO «BoeHHas
akajieMus cBsi3u M. Mapiuasna CoBetckoro Coro3a C.M. BygenHoro»

l'ony6enko Hukonaii IOppeBuy,
[IpenogaBaTesb, KAaHAUJAT BOEHHBIX HayK, foueHT, DI'KBOY BIIO «BoenHas akageMus
cBA3U UM. Mapmasa CoBetckoro Cotwsa C.M. ByseHnoro»

BaBpuHiok Cepreii AaMmOBMY,
Crapiuuii npenojaBatesnb, ®TKBOY BII0 «BoeHHast akaieMus CBSI3U
uM. Mapmasia CoBetckoro Corosa C.M. byseHnHoro»

Komanposanue BBC CIIA B yc/l0BUAAX CUJIBHOI'O BO3PAacTaHUsl yrpo3 B MUpe CTaBUT
IPUOPUTETHOH 3a/iayell pa3BepThIBaHHE 3/IeMEeHTOB 60eBoM MHPOpMaLMOHHO-YIpaBJsAoLiel
cucteMbl BBC CIIIA «ABMS». OcobGoe BHMMaHME HalpaBJeHO Ha pasBepTbIBAHHE U
MHTEerpalUl0 pas/IMYHbIX aBUALMOHHBIX pa3BeAblBaTeJbHbIX CHUCTEM Ha pas/JUYHBIX
HOCUTEJISIX, CUCTEM  paJM03JeKTPOHHOH  6GOpbOBl,  ympaBjieHUs  JeHCTBUSMH B
3JIEKTPOMarHUTHOM cnekTpe. B aTux nenax B boeBoMm aBHanMOHHOM KoMaHzoBaHuu BBC
NPOUCXOAUT PEOPTaHM3aLUs U IEPEBOOPYKEHUE HEKOTOPbIX aBUAKPbL/IbEB.

KmodeBble ci0oBa: aBuabasa, aBUaKpbll0, 60eBble JeHCTBUA B 3JIEKTPOMAarHUTHOM
CIeKTpe, 60eBble 3a/la4l, BO3AYIIHbIN y3es CBA3U-PeTPaHC/IATOP, BOEHHO-BO3/AYIIHbIEe CUJIbI,
olepallMOHHasA cpeja, onepauus, O6bejuHeHHas 6oeBasd HMHGOPMaLMOHHO-YIpaBJ/AOLIAs
cucTeMa Bo Bcex cdepax, pa3Be/bIBaTe IbHbIN BIJIA, camoteT.

kkskksk

KomangoBanve BBC CIIA npopjoykaeT aKTUBHYH peaM3allMl0 MepONpPUATHUH
NepBOro 3Tala co3/laHus eJJUHON 60eBoM HHPOPMaIMOHHO-YIIpaBsawIiel cucteMmbl BBC CIIA
«ABMS» [1]. CucreMa nmnpejnosaraeT pa3BepTbiBAHHME M HHTETPALMI0 Pa3JIUYHBIX
pa3Be/ibIBAaTENbHBIX CUCTEM HA PA3/IMUHBIX HOCUTEJAX, CUCTEM PaJH03JeKTPOHHON 60pbLOBI,
yIpaBJieHUs AeHCTBUSIMU B 3JIEKTPOMarHUTHOM CIIEKTpe.

C 1996 rona B BBC CIIIA oCHOBHBIM Cpe/iICTBOM BeJleHUs Pa3BeKU U 0OHApPYKEHUs
Ha3eMHbIX Llesied mpoTuBHUKA Ha TB/] 6611 koMiiekc J[STARS, pazBepHyThIN Ha 6a3e camoJieTa
E-8C. 16 camosieTOoB BXOJuJU B cocTaB 461 aBuakpelia (akp) ympaBJeHUS W HaBeJeHUs
(aBuabaza Pobunc, mtaT /xopmkusa) boeBoro aBuanuoHHoro komaHjgoBaHus (BAK) BBC.
Jlnunbié coctaB 116 akp BBC HaunumonanbHOUM rBapAuu, HaxoJsIIvecs Ha 3TOU Ke 0Oase,
3KCIIyaTHPOBaJ  CaMOJIEThbl, HCIOJIb30BajJCId B Yy4eOHO-G0EBBIX MEPONPUATHAX U
paccMaTpuBascs Kak pesepB 461 akp. CamosieTsl E-8C ncnosb3oBanuck B pa3BeiblBaTelbHO-
yAApHOM KOHTYpe U 0b6ecriedrBaJiy ljejleyKa3saHUe CyXOMYyTHBIM apTU/JIEPUUCKUM CpeJiCTBaM
IOpaKEHHSI BO BCEX BOOPYXEHHBIX KOHQJMKTAXx U omnepauusx BC CHIA. /lanHas cucrema
HCIOJIb3YIOTCI M cedyac AJjs pasBelku AesaTesbHocTu BC Poccuiickoit @epepanuu u BC
Pecny6sivku besapych.

OpHako, o npu4yrHe TOro, 4yto cucrema JSTARS B HacToslee BpeMs yZ0BJIeTBOPSET
NOTPeGHOCTHU CYXOIYTHBIX BOMCK TOJBKO Ha 5%, MMeeT BBICOKMH INPOLEHT HU3HOCA ObLIO
MPUHSATO pellieHUe o BbIBO/JIe K 2024 roay cucteMbl [STARS u3 onepaTUBHOTO UCH0J1b30BaHUS.
B 2022 roay yxe OblJIM CHATBI C BOOPY)KeHHsI NlepBble 6 camoJsieToB E-8C u mepenaHbl AJis
XpaHeHUs Ha aBuabasy /leBuc-MoHTaH, tat ApusoHa [2].

B nepuog 2023-2026 roabl npoijieT peopraHusanus U nepeBoopyxeHue 461 akp.
ABUaKpbLIO 6Y/ieT IEpPeOpPHEHTUPOBAHO Ha pellleHHe 33/ja4 OpTaHM3aluu CBSI3U TPYIIHUPOBKU
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Boiick Ha TB/], uHTerpanuu cucTeM Ha MnoJe 605, BeJleHUS 60eBbIX JeUCTBUU B
3JIEKTPOMarHuTHOM criekTpe (3MC).

B cocTaB peopraHu3oBaHHOTO aBUAKpblIa BOUAYT:

- aBUa3ckaJipuiibs (9 camosietoB E-11A);

- TPU 3CKaJpUJIbU YIIPaBJIEHHUS 3JEKTPOMArHUTHBIM CIIEKTPOM.

OcHOBY nepBO#l 3CKaApuJbU cOCTaBUT caMoJjieT E-11A - Bo3AyLIHBIA y3es CBSA3U-
petpaHcasaTop BACN (Battlefield Airborne Communication Node). OH npegHa3HadeH [Jist
pacupeHusi BOSMOXXHOCTeH 0 CBSI3U KOAJUIIMOHHBIX CUJI HAa 3eMJIe U CaMOJIETOB B BO3JyXe,
HMHTerpaluy pasHOPOJHBbIX, HECOBMECTUMBIX APYT C JPYroM, pa3sHeCEHHbIX Ha MEeCTHOCTH
60€eBbIX U 06ecreYrBaoIUX NJIaTGOPM.

CamousieT E-11A co3pmaeTrca Ha 6a3e 6usHec-mkeTa «Bombardier Global-6000». B 2021
rojly komaH/joBanve BBC 3ak/t04n/io KOHTPAKT ¢ Kopriopauuei Learjet Ha 465 MJIH. f10/171apoB
Ha CTPOUTEJBCTBO IIECTH CaMoJeTOB. bopToBoe 06opymoBaHMe caMoJieTa - y3esa CBSI3H,
KOTOpBbIM OyJeT mocTaBjieH Kopropanueil Northrop Grumman Battlefield. [Tnanupyembiii
Mepuo/, MOCTaBKU caMoJieToB - MapT 2023 roja - okTsa6pb 2024 roaa.

B Hactosimee Bpems B BBC o6opynoBanueM BACN ocHauieHbl: Tpu camosieta E-11A
(ouH pa36usica B 2020 roly mpu BbINIOJIHEHUH 60€eBbIX 33/]a4 B AQraHucraHe) U yeTbipe briJIA
RQ-4B. C 2021 rojia noJHUMAaeTCs BOIPOC 0 cnucaHuu yeThbipex briJIA RQ-4B 13-3a BbIpaboTKH
JIeTHOT0 pecypca. JJaHHbId BOonpoc 6yAeT pellleH MocJe NOCTYIJIEHUS HA BOOPY)KeHHe HOBBIX
mectu E-11A. Umeromuecs B BBC Tpu E-11A Takke 6yayT nepesaHsl B 461 akp.

s BeneHus 6oeBbix AekicTBuid B IMC B 2021 roay B coctaBe BAK BBC CIIIA Ha 6a3e
53 aBuarpynmnsl P3b 53 akp llentpa BBC (aBua6asa Hesnuc, mrat Texac) 6n110 co3aano 350
akp 6oeBbIix gedcTBui B IMC (Spectrum Warfare Wing) [3]. 53 akp [0 3TOTO BBINOJIHSIO
uccaefoBaTebckue QyHKIUU.

B Hacrosimee BpeMs 350 akp mnpogosnkaeT GOpPMHUPOBATBCH, COCTOUT U3 Tpex

aBUATpyII:
350 arp - obecnieurBaeT ¢pyHKIMoHUpoBaHHUe 6oJiee 70 cuctem P36 BBC CIIIA u 6oJiee
40 CTpaH-IIapTHEPOB. CnenuanucraMmu OCYILIECTBJISIETCS 06 CIIyKUBaHHE,

nepenporpaMMHUpoBaHMe aBUALMOHHBIX cpeAcTB PIB;

850 arp - oneHHUBaeT yA3BUMOCTb cucTeM PIB, cTosmKUX Ha BOOPYXKEHHUH, TPOBOJUT
yccae0BaHUsl C HOBBIMU BUIAMU CUTHAJIOB;

950 arp - 6yzeT co3aaHa B 2027 roay Ha aBuabase Po6UHC, 0OCHOBHAs 33/1a4a — OlleHKa
adpdexkTuBHOCTH onepanuii B IMC BBC.

CnefyeT OTMETUTD, UTO B HACTOs L ee BpeMsl IPOUCXOAUT CHSTHE C BOOpYKeHUs 53 arp
P3b 14 camosietoB P36 EC-130H «Compass Call», Bbipa60oTaBIIMX CBOM pecypc U MOpPaJIbHO
ycrapeBuux. CamMoJieTbl OyAyT 3aMeHeHbl Ha 14 HOBbIX camosieToB PIb EC-37B «Compass Call».
Hauasno noctaBok - 2023 roa.

Bce mnpoBoAvMble peopraHU3alMOHHblE MEPONPUATHUS MPOUCXOAAT B  LeJsAX
COBEPIIEHCTBOBAaHUS CylIECTBYIOIIUX CUCTeM pa3Befkd U PIbB, co3gaHus equHON CUCTeMBI
ynpasJseHust «kABMS» nns apdexTuBHoro npumMmeHenuss BBC B MHorocdepHbIx onepanusx.
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DEPLOYMENT OF ELEMENTS OF THE COMBAT INFORMATION
AND CONTROL SYSTEM OF THE US AIR FORCE "ABMS"

Yakovitsky S.A., Golubenko N. Yu., Vavrinyuk S. A.

The US Air Force Command, in the face of a strong increase in threats in the world,
prioritizes the deployment of elements of the ABMS Air Force command and control system.
Special attention is focused on the deployment and integration of various aviation
reconnaissance systems on various platforms, electronic warfare systems, and control of
electromagnetic spectrum operation. For these purposes, the Air Combat Command is
reorganizing and re-equipping some air wings.

Keywords: air base, air wing, spectrum warfare, combat missions, airborne
communication node, Air Forces, operational environment, operation, Joint All-Domain
Command and Control, reconnaissance drone, aircraft.
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YIrOJIOBHO-ITPABOBBIE MEPbI IIPO®U/IAKTUKH
INPECTYITHOCTH HECOBEPIIEHHOJIETHHUX

BsimHoBa Mapusa BiiaguMupoBHa
MaructpaHT Kadeapbl yroJ0BHO-NPABOBbIX JUCIUILJINH,
O4YYBO «MexnyHapoAHBINA IOpUAAYECKUNA HHCTUTYT»

HecmoTps Ha TO, 4YTO KOJIMYECTBEHHBIH II0Ka3aTesJb MPECTYHOCTH Cpengu
HecoBeplleHHoJIeTHUX B Poccuiickoit @efiepaliy 3HaYUTETbHO CHU3UJICS 32 OC/IeIHUE ['OJTbI,
npo6JjieMa MHCTUTYTa YTOJOBHOW OTBETCTBEHHOCTH HECOBEPIIEHHOJIETHUX MPOJ0JIKAET
0CTaBaThC aKTyaJbHOU. [l0APOCTKOBAsA MPECTYITHOCTh MOJIOZEET, IPUOOPETAET YCTONUYUBBIN
peluaIuBHBIN XxapakTep. 06pamaschk K yCTaHOBJIEHHIO IPUUMH U YCI0BHH, CTOCOGCTBOBABILUX
COBEPIIEHUIO HECOBEPIIEHHOJIETHUMU NpeCTyIJIeHUH U aJIMUHUCTPATHUBHBIX
IpaBOHApPYLUIEHWH, MOXXHO CKa3aTb O HEJAOCTAaTOYHOM YPOBHE MPOBOJAMMOW C HHUMH
npoduIaKTHYEeCKONU paboThI.

KnouyeBble  c/J0Ba:  HecOBepIIeHHOJIETHHE,  YroJIOBHasg  OTBETCTBEHHOCTh
HECOBEPIIEHHOJIETHUX, IOJPOCTKOBasl INPECTYNHOCTb, NPOQUIAKTHKA HPECTYIUIEHUH U
paBOHAPYLIEHUH HECOBEPIIEHHOJIETHUX.

kkskksk

B cuny Toro, 4To JelCcTByIOIee POCCUMCKOE 3aKOHOLATebCTBO, HY a TaKXKe HOPMBbI
MEeX/I[YHAapOJHOTO MpaBa AUKTYIOT HEYKOCHUTEJNbHOE CObJI0/IeHHe TpaB U CBO6O/, YeJIOBEKa,
BblJe/IsIsl IPU 3TOM JieTell B OTJe/IbHYI KaTeropuio, HaBepHOe, MOXXHO C YBEPEHHOCTbIO
CKa3aTb O TOM, YTO B HbIHellHee BpeMs B Halled CTpaHe cUCTeMa NPOPUIAKTUKH
npecTyIJIeHUH U MpaBOHApYLIeHHH HECOBEPIIEHHOJIETHUX 10CTAaTOYHO JinbepasibHa. B ocHOBY
npodUIaKTHUKHU 3aK/1a/bIBaeTCsl UMEHHO BOCIIUTATe bHBIN npouecc. Ho 4To ke fenaTh, Korga
NpecTyIJieHUe BCE-TaKU COBeplleHO. B naHHOM ciyyae peub Telepb JOJKHA UATU yKe O
HaKa3aHUU U O Mpefynpex/JeHUU COoBeplleHHs NPecTyIJIeHU BHOBb. BOT MMeHHO JuLa U3
YHCJIA TOJ[POCTKOB, KOTOPBIE Y2Ke COBEPIINJIN TO UJIU HHOE IPECTYIJIEHHe, TUO0 He JJ0BEJIH ero
10 KOHIIA 10 He3aBUCSALIUM OT HUX OOCTOSITEJNbCTBAM, SIBJSIOTCS 06bEKTAMHU YIrOJIOBHO-
npaBoBO¥ MpoduIakTUKH. OTHECEM TaKXKe K UX YUCIY U OCYKJEHHbBIX. UIMeHHO TOT GaKT, 4TO
yroJIOBHO-MIPABOBass  NMPOQUIAKTUKA  SIBJISIETCA  CJEJACTBHEM  yKe  COBEPIIEHHOTO
NpecTyIJIeHUs], U He Ba)KHO ObLJIO JIM OHO NpPeKpallleHO Ha CTaJAud NPUTOTOBJIEHUS WJIU
NOKYIIeHHs], JaeT OCHOBaHHe NoJaraTh, YTO OHA HalpaBJieHa Ha HeJOMNyllleHue COBePIIeHus
MOBTOPHOTO MPECTYIJIEHUS], TAK Ha3bIBAEMOI'0 pPelluAHBa. B 3TOM U cOCTOUT €€ 0CO6EHHOCTb.
PersiaMeHTUpyeT e€ YT0JI0BHbIN KoJleKkc Poccuiickoit Penepanuu.

[lo MoeMy MHEHHMI0, MMEHHO HNPHUYHMHbBI U YCJIOBUS, KOTOpble CIOCOOGCTBOBAJIU
COBEpUIEHUI0 HECOBEPUIEHHOJIETHUM TOTO HWJM HHOTO OGIIeCTBEHHO-OMACHOTO JesHUs,
JOJDKHBl TPaKTOBaTh IepeyeHb IMPUMEHSEMBIX YroJIOBHO-NPABOBBIX MepP C LeJblo
npefynpexaeHdss I[OBTOPHOM MpPeCTYNHOCTU. AHaJU3UPYsl CTAaTUCTUYeCKHe JaHHbIe
Cynebnoro penaptameHTa Poccuiickoit ®depepanuu NpuxoAuM K BBIBOLY O TOM, 4YTO
OOJIBIIMHCTBO MPECTYIVIEHUH COBEPUIAIOTCS HECOBEPIIEHHOJETHUMH B COYy4YacTHH CO
B3pOC/JBbIMH, 3a4acTyl0 NPUYHHOM MOJPOCTKOBON NPECTYHNHOCTH SIBJSJIOCh HEraTUBHOE
BJIMSIHME Ha HUX CO CTOPOHBI B3POCJIbIX JIML, OY/Ib TO 3HAKOMBIX, Aipy3eil U Aaxe pojuTteseil. B
CWUJly  BBbILIECKA3aHHOTO pa3yMHO ObLI0 Obl  pasfAeqdTb 00JlacTb NpPUMEHEeHUs
npopuJaKTHUYECKUX YTrOJIOBHO-MPaBOBbIx Mep. OAHA M3 HUX - 3TO KOHEYHO >Xe CaMH
HOJPOCTKH, COBEpPLIMBIINE NPECTYIJIEHUS, a BOT BTOpAsi, COOTBETCTBEHHO, - B3pOCJble JIULA,
OTpULIATE/JbHO MOBJIMSBIIME WM BJIMSAIOLIME Ha HeCOBepIIeHHOJIETHEro, NPOBOLUPYS
NoC/IeJHEr0 K COBEPLIEHHI0 OOIeCTBEHHO-0MNACHOTr0 JlesiHUS (YroJioBHasi OTBETCTBEHHOCTh
B3pPOC/bIX JIHL, 32 OOLIECTBEHHO-ONACHbIE JiesHUS: BOBJIeUeHHe HeCOBEpPIIEHHOJIETHEr0 B
CcoBeplUIeHHe NPECTYIJIEHUS] WM UHbIX aHTHUOOIIEeCTBEHHbIX [JeHCTBUN; CcoBeplLIEHUE
NpEeCTyIJIeHUs] B COy4aCTUM C HECOBEPIIEHHOJIETHUM; COBEpIIEHUE MPECTYIJIEHUs B
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AHTHUOOIIECTBEHHBIX HMHTepecax HeCcOBeplLIEHHOJIETHEro; MPecTYNHOe IOCAraTeJbCTBO Ha
HeCOBepILEeHHOJIETHET'O UJIK Ha eT0 UHTEePEChl; MPECTYIJIEHHEe, COBepLIaeMoe B IPUCYTCTBUU
HeCOBepILeHHOJIETHErO OYEeBHILA).

Ja, [edCTBYWOIIMM YrOJIOBHBIM 3aKOHOM IpeJlyCMOTpeHa OTBETCTBEHHOCTH JIML,
JOCTUTIIMX BOCEMHAJIATUJIETHEr0 BO3pacTa, 3a BOBJEYEeHHEe HeCOBEpPIIeHHOJETHUX B
coBepuieHue npectymieHuit (ct. 150 YK P®). Onartse ke, o6pamjasch K CTaTUCTUKE, BUAUM
60JIbllIOE YMCJI0 MaJOJIeTHUX JIUL, CTAaBLIMX 00'b€KTAaMU JAaHHOrO BUJA NpecTyljeHus. Yem
MeHbIlle BO3pACT, TEM JIerie «3aTyMaHUTb» pa3yM pebeHka. Tak He mopa JIM YCHJIUTH
YTOJIOBHYIO OTBETCTBEHHOCTD 3a OGLIECTBEHHO OMACHOEe BO3JeHCTBHe Ha JeTel? He nmopa Jin
BHecTH usMeHeHuss B cT. 150 YK P® u po6GaBuTh B JJaHHBIH COCTaB OT/eJIbHBIN
KBTUUIMPYIOIUHI NPU3HAK - «TO e JesiHHe, COBepLIeHHOe B OTHOLUEHUH MaJIOJIETHErO»,
KOTOPbIN OTHECTH K KaTEerOpUM TKKUX. B Toxke BpeMs MpoBes aHAIU3 CyAeOHON NPaKTUKU
Y U3 JIMYHOTO OMNBITA, 10 MOEMY MHEHHIO, U3 4. 1 BbIllleyKa3aHHOU CTaTbU YTOJI0OBHOIO KOJleKca
Poccuiickoit ®@esepaniid HeoGX0AMMO UCKJIIYUTDL «IIyTeM 06ellaHui, o6MaHa, yrpo3 WU
HMHBIM crioco6oM». MHOro Jid HaZio MOAPOCTKY, YTOObl MOCAE0BAaTh 3a YKa3aHUAMHU JIULA,
MOJIb3YyI0Ierocsi y Hero aBTopuTeToM. YacTo 3TO MpocToe MNpeJyioKeHHe, a HHOTAA U
HerjlacHoe. Tak HeT, B XoJe CJeJCTBUsS He0O0XOAMMO BBIICHUTb CIOCOObI BOBJIEYEHUS
HeCOBEPILEeHHOJIETHET'O B COBEpIIEHHe TOr0 WJM HHOIO MNpPeCcTyIJIEHUs, UYTO 3a4acTylo
IpaKTUYeCKH HEBO3MOXXHO B CHJIy He TOJIbKO BO3pacTa O6GbeKTa IMpecTyIJeHUs, HO U
HeoKpenuiel MNCUXUKHU.

[loroBopuM e O MHEHUU B HeOOXOAMMOCTU CHHUXKEHHUS BO3PACTHBIX TIpaHHULL
IpUBJIeYEHUS] K YroJOBHOW OTBETCTBEHHOCTH (AKOOBbI, 3TO Mepa MNpodUIAKTHUKHU
IpeCTYIJIEHUH HecoBEPIIEHHOJIEeTHUX).

Te, KTO NpuJepXUBaeTCs [JaHHOTO MHEHHUS, CCbLIAIOTC Ha G60JbLIOE YUCI0
NpecTyIJIEHUH, OTHOCSAIINXCS K KaTErOPUM TSXKKUX U 0C000 TSXKKHUX, COBEPIIEHHbIX JULAMH,
He JOCTUTLIMMU YeThIpHaZaTUIeTHero Bo3pacta. OJHOBpEMEHHO C 3TUM €ro CTOPOHHHKHU
rOBOPAT O TOM, UTO Y€ B 4eTblpHAAaTHUJIeTHEM BO3pacTe MNOAPOCTOK MOXKET 0CO3HABaTh
dbaxTHYecKUll XapaKTep 1 06111eCTBEHHYI0 ONTACHOCTb CBOUX JIeMCTBUH U pYKOBOAUTH UMH. [Ipu
yCTaHOBJIEHUM Bo3pacTa B 14 JieT, ¢ KOTOPOTO HACTyNaeT YroJIoBHAas OTBETCTBEHHOCTb 3a
UCYepnbIBAOIIUMKA  pAJ, NpeCcTyIJIeHUWH, MHOTHMe  MOJPOCTKU  OCTAlTCA  NPOCTO
0e3HaKa3aHHbIMH. ITO — TO OHHM OCO3HAIOT, TOBOPS «s1 MaJIoJIeTKa, MHe HUYero He 6yeT». Hy
IOCTaBAT ero Ha NpodUIaKTUIECKUH YUeT B [To[pa3/e/IeHUH 110 [iejlaM HECOBEepPLIEHHOJIETHUX,
npoBeAyT 6ece/ibl, YTO JaJblie? MoXXHO BHOBb M BHOBb COBEPILIATH NPECTYIJIEHUS.

Bo MHorux 3apy6exHbIX CTpaHaX BO3pacT I[pUBJEeYeHUsT K YroJOBHOU
OTBETCTBEHHOCTH 3HAUYUTEJbHO HMW)Xe, 4YeM VCTAaHOBJEH OTeYeCTBEHHbIM YTOJIOBHbIM
3aKOHOM. 3a CHM)KEHHe BO3pacTa YroJOBHOM OTBETCTBEHHOCTH B PoccuM BhICTymaeT psij
y4eHbIX. B culy 3TOro JaHHBIN BONIPOC B HACTOsIIIlee BpeMs JJOCTaTOUYHO 0OCY>KJaeM.

MHoOU He pasfessieTcsl BblllleyKa3aHHOe ObITYIOlllee MHEHUEe CHIKEeHHUsI Bo3pacTa
YyTOJIOBHOM OTBETCTBEHHOCTH HECOBEPUIEHHOJETHHUX. fl NpHepKUBAIOCh TOYKH 3peHUs
Anexkcangpa Ky3He110Ba, KOTOpbIH fIBJISIeTCS IPe3UI€HTOM ACCOLMALUU JIETCKUX NTICUXO0JIOTOB.
[locnegHuil cuuTas, YTO Takash Mepa, KaK CHI)KeHUe Bo3pacTa NpUBJIeYeHUs K yroJIOBHOU
OTBETCTBEHHOCTH, He CMOXET pa3peliuTb BONPOC MOJIOJON NMPECTYINHOCTH U CHU3UThH eé
KOJINYECTBEHHBIH NOKa3aTeJib. [10 ero MHEHHIO, 3/1eCh HY>KHO CIIPOEKTUPOBATh KOHCTPYKIIHIO,
COCTOSIIIYI0 U3 CHElUAJbHBIX, U B TO e BpeMs 3¢ PeKTUBHBIX CAaHKIUH. BaXkKHO MpUHCKATh
Crocob6bl U BCe BO3MOXKHblE Mephl, UTOOHI JIIOOBIMU CIOCO6AMU BBITALUTh pebeHKa U3 TOU
06CTaHOBKH, YTO TOJIKAET €ro Ha CoBepIleHHe npecTynieHus. «[loHmKas Bo3pacT yroJ0BHON
OTBETCTBEHHOCTH HECOBEPIIEHHOJIETHUX, Mbl PACMUChbIBaeMCl B COGCTBEHHOM 6eCCHIMU.
3ak/oueHde B TIOPbMYy - 3TO INOCAeJHUN py6exxk OGOPOHbI, KOrja MHpecTyIJIeHUE YxKe
coBepuieHo. «Hy>xHO 3aHUMAaTbCs NPOPUIAKTHKON AeTCKUX MPABOHAPYLIEHUI» — TOBOPUT O
cBoeM MHeHUHU AsntekcaH/ip KysHenoB [25]. f cuuTalo, 4TO TOJBKO ICUXUYECKOE PacCTPONCTBO
MOXKeT TOJIKHYTb peGeHKa Ha COBeplleHHe TSKKOro MpecTyIJIeHUus], C/leJoBaTe/bHO, ero
HY’KHO JIeYUTb, a He JIMIIATb CBOOOJAbL. PaccMaTpuBas MaTepua/bHYI0 COCTABJSIOILYIO,
KOHEYHO BBITOJ/HEE JIUIIUTD M0CAJUTh CBOGO/IbI, OTIPABUB €T0 B UCIPABUTENIBHYIO KOJIOHUIO,
HEeXeJIM ero nepeBOoCHUTaThb. Heo6X0AUMBIX YCAOBUHN /Js1 MOMOILM HECOBEPIIEHHOJIETHUM,
OKazaBLIMMCS B KOHQJIMKTe ¢ 3aKkoHOM, B Poccuu ellle He co37jaHo, a lelcTByIOLasl cucTeMa
npodUJaKTUKKA NPeCcTyIVIEeHUH U [paBOHApYLIEHWM HeCcOBEpLIEHHOJIETHUX TpedyeT
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Cepbe3HbIX U3MEHeHUH U J0paboTKU. Besnk /M NpOLEHT NOJAPOCTKOB, BEPHYBIIUXCH K
HOPMaJIbHOHM >XM3HU U3 MeCT JIMIIEeHHUs CB060oAbl? OHU COCTABJISIOT OCHOBHOH IOKa3aTeJb
peluuBHON NpecTynHOCTU. PaccMaTprBasi BO3MOKHOCTb CHUXKEHUS BO3pacTa NpUBJIeYeHUSs
HeCOBEPILEHHOJIETHUX K YroJOBHOM OTBETCTBEHHOCTH, HEOOXOJUMO MpefyCMOTpPEThb
COBEpUIEHHO HOBBIM NepedyeHb HaKa3aHUM U WHBIX NPOPUIAKTUYECKUX YTOJOBHO-IPABOBBIX
Mep, IPUMeHsIEMbIX K HUM.

K HecoBepilleHHO/JIETHUM 1€ CTBYIOLMM YT'0JI0BHBIM 3aKOHOM IPUMEHSETCS TOJIbKO 5
u3 13 npeAycMOTpeHHBIX BU/0OB HaKa3aHUM, U OCHOBHBIM U3 HUX AJUTEJbHOE BpeMs Tak U
sABJsIeTC  JiMlleHUWe cBo6oAbl (peasibHOoe U ycioBHOe). [lepedeHb Haka3aHUH,
npeaycMoTpeHHbIX CT. 88 YK PO, aBiisieTcs McuepnbIBaOLUM.

B npepynpexaeHun U MNpodUNaKTHKe MNPECTYNHOCTH HeCOBEPILIEHHOJIeTHUX B
HacToslee BpeMs IPUHUMAET Y4acTHe HECKOJIBKO Cy6'beKTOB MPOPUIAKTHUKY, HAJleJIeHHBIMU
e/IMHBIMU LieJIIMU U 3aJjladaMu. [JlaBeHCTBYOIee 3HaYeHHe JaHHOM HalpaBJeHUU OTBeJEHO
KoMuccuu no fgesaM HecoBepPIIEHHOJETHUX W 3aluTe ux npas (fanee-KJHu3Il), kotopas
PYKOBO/ICTBYETCSI B CBOEH 1esITe/IbHOCTHU B COOTBETCTBUM Peiepa/ibHbIM 3aKOHOM OT 24 UIOHS
1999 r. Ne120-®3 «06 ocHOBax cucTeMbl NPOPUIAKTUKY 6€3HAJ30PHOCTH U MPaBOHAPYIIeHUN
HeCOBePILEeHHOJIETHUXY.

Bompocel, cBfi3aHHble C MNpOPUIAKTUKON 6e3HaJ30pHOCTH, HpPecTyIJIeHUH u
NpaBOHAPYLIEHUHA HeCOBEepPIIeHHOJETHUX, perjaMeHTHUPYeT U G6OJbLIOe YHUCJIO0 JApPyrux
HOPMAaTHBHBIX IPABOBBIX AKTOB, B TOM YHCJIe 3aKPEIJIEHHBIX U HAa YPOBHE Cy6'beKTOB PO.

Bosibioll 06'beM NpodUIAKTHYECKUX MEpPONPUSTHUH, NPOBOAUMBIX B OTHOIIEHUU
HEeCOBepIIeHHOJIETHUX, CTABUT Iepej CO60M Takue LiesiM, KaK UX NMepeBOCNUTAHHE MyTeM
NPUBUTHUS HPAaBCTBEHHBIX KaueCTB, pa3bsiCHEHUE HOPM U MPABHUJI NOBeJeHUs B O6OLIECTBE, a
TaK)Ke MOHATHUS IPABOIMOCAYIIHOTO IOBeJeHUS.

Pe3ysibTaThl NPOBOAMMON NPOPUIAKTUYECKON PabOThI 6yAYT HAIPSAMYIO 3aBUCETh OT
COTJIaCOBAaHHOCTM  [JEeHCTBUM  pas3/IMYHbIX [OCYJApCTBEHHBbIX, MYHUIMNOAJIbHBIX U
0011eCTBEHHBIX NPOPUIAKTUYECKUX YUYPEXKIEHUNU, U OPraHOB, YHUCJ0 KOTOPBIX AOCTATOYHO
BeJIMKO. [lesITe/IbHOCTb KaXK/JJ0r0 U3 HUX HOCUT pa3HOYPOBHEBbIHM U BaXKHbIN xapakTep. KTo-To
Ke JIO/DKeH KOOPAMHHUPOBATh UX JedTeJbHOCTh? llesbio JaHHOW KOOpJAUHALMU U GyZAeT
peanu3anusi HallUM TCOCYJAPCTBOM OCHOBHBIX QYHKIUHA 10 OpoQUIAKTHKE U
npeynpexieHuto 6€e3Ha/I30pHOCTH, IpaBOHapyLIeHUH U IpecTynaeHuH
HECOBEPILEHHOJIETHUX M 3alllUThl MX INpaB B COOTBETCTBUM C 3aKOHOM, Ha OCHOBe
COTJIACOBAHHOCTU YW B3aUMOJIEHCTBHUS BCeX CYO'bEKTOB MPOQPUIAKTHUKHU IOJ| PYKOBOJCTBOM
KJHu3Il. /lsis Bcero 3TOro Hy»kHa COBpeMeHHasl NpoYHasl 3aKOHoiaTe/ibHas 6a3a.

B 3aksroueHue c/ies1alo akLleHT Ha TOM, YTO poBoAuMasi B Poccuu npoduiakTuyeckas
paboTa 1O TpeAYNPEXAEHUI0 NPEeCTYIVIEHWH MW [paBOHApyUIEHHWH CO CTOPOHBI
HECOBEpIIEHHOJIETHUX, [0 MOEMY MHEHMIO, He MOXEeT HCYepNbIBATbCS [eATeJbHOCThIO
OT/leJIbHbIX TPodUIAKTUYECKUX OPraHOB. B cBS13U ¢ NpUCYTCTBUEM 60JIbIIOTO pa3HO06pa3us
¢$opM aconuaIbHOrO MOBe/eHHUs], BBIXO/SIIEro 3a Mpefesibl KOMIEeTEHIIMH TOTO UJIHM WUHOTO
NpodUIAKTUIECKOTO OPraHa, ero NpopuIaKTHKA JO/HKHA OCYIEeCTBJSTHCSA B KOMILJIEKCE BCEX
eé CyO'beKTOB, KO¥K/IbIH N3 KOTOPBIX JOKEH JONOJHATD APYT Apyra.
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CRIMINAL LAW MEASURES FOR THE PREVENTION OF JUVENILE DELINQUENCY

Blinova M. V.

Despite the fact that the quantitative indicator of juvenile delinquency in the Russian
Federation has significantly decreased in recent years, the problem of the institution of juvenile
criminal responsibility continues to be relevant. Juvenile delinquency is getting younger, it
acquires a stable recidivism. Turning to the establishment of the causes and conditions that
contributed to the commission of crimes and administrative offenses by minors, we can say
about the insufficient level of preventive work carried out with them.

Keywords: minors, criminal responsibility of minors, juvenile delinquency, prevention
of crimes and offenses of minors.
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YIK 34

3/IOYIIOTPEBJIEHHME ITPOLECCYAJ/IbHBIMU ITPABAMU
B I'PAXKZIAHCKOM CYAOITPOU3BOACTBE

Byp.Jiaii Cepreii AMUTprEeBUY
BakasiaBp, Ky6aHCcKHM rocyjapcTBEHHbIN arpapHblil yHUBEPCUTET

B ropuanyeckoii HayKe, a TAKXKe B 3aKOHO/IATEJIbCTBE He CJI0KUIIOCh €JUHOTO IT0JX0/1a
K ONpe/ieJIeHHIO TOHSATHS «3JI0YIOTpeOIeHHe TPaBOM», KOTOPOEe MO3BOJISJIO Obl OTAENIUTD
JlaHHOe MOHATHE OT TaKOW KaTeropuM Kak MpaBOHapylleHHe WU MpaBOMepHOe MOoBeJieHue.
3avacTylo 3sioynoTpe6/eHde MPaBOM KJIACCUPUIIMPYETCs B 3aBUCUMOCTH OT CyO'bEKTHOTO
cocraBa. OcoOGEHHOCTb 3/I0yNOTpe6JIeHUs] HPaBOM CBsI3aHa C HaJIMYHMEM OMNpeZeeHHbIX
HOCJIE/ICTBUH, KOTOpPbIE MOTYT 3aKJII0YAThCsl B JIMIIEHUH FapaHTHH WUJIH JIbTOT, B OTPaHUYeHUH
npasa.

KiwuyeBble coBa: 3/70ynoTpe6GjeHHe NpPaBoM, NpPaBOMEPHOE MOBEJIEHHE,
HeNmpaBOMepHOe MOBeJeHHe, NMpaBOHApyLIeHWe, CyJ, 3alldTa NpaB, obeclevyeHHe NpaB,
IpaBoBasi MPUPO/Ia, CyO'bEKTHBIN COCTAB, Cy/lebHOe pa3bupaTeabCTBO, TOBeleHHe YYaCTHUKOB
poliecca, CaHKIIUK, HOPMbI paBa.

kskkkk

[loBefnenne JiroZiell B 00IeCTBe MOXET ObITb INPAaBOMEPHBIM, a MOXET
paccMaTpUBaTbC Kak 3JI0yNoTpe6/eHHe NpaBOM. 3JI0YNOTpeGJeHHe MPAaBOM H3y4daeTcs
CrlellMa/JIbHOH OTpAaC/Ibl0 HAayKH — JEJHUKTOJIOTHEH, KoTopas HpeAycMaTpUBaeT pas3/H4YHbIE
IPU3HAKH 3JI0yI0TPe6/IEHNS, a TAKXKe KPUTEPHUU OTIPAaHUYEHHUs 3/10yIOTPe6IeHHs] OT HHBIX
CMeXHBIX Kareropuil. I[lpaBoMepHOe TOBeJeHHe, KOTOpOe  SBJAETCI Kak  Obl
IIPOTHBOIOJIOXKHOCTBIO 3JI0YNOTPEGJIEHHIO IpPaBOM, XapaKTepH3yeTcsl KaK IOBeJeHHe,
COOTBETCTBYyIOLlee HOpMaM IpaBa. [IpaBoBoe moBeJeHUEe TaKXKe pPACCMATPUBAETC Kak
O6IleCTBEHHO II0JIe3Hble JeHCTBUS, COBHNAJAIOLIME C [PaBOBOM persaMeHTalUel.
HpaBOMepHoe InoBegeHue MOXKeT OBITH MapruHaJibHbIM, T.e. OCHOBaHHbIM Ha 00A3HHU
HaKasaHMs 3a HapylleHHe 3aKOHOJATEJbHbIX MOJIOKEHWH, KOHPOPMHUCTCKMM T.€.
OpPHEHTHPOBATLCS HA 00LIeCTBEHHOE 0/J06peHHe, aKTHBHBIM, HAIIPUMep, BOJIOHTEPCKHUM.

[IpaBoBOe pery/MpoBaHHe OCHOBAaHO Ha OlleHKe NpaBOMepHOCTH. McciepoBaTesu
OTMEYarT, YTO MPABOBOE peryJMpoBaHHe O6LIECTBEHHBIX OTHOUIEHUH HA JAAaHHBIA MOMEHT
SIBJISETCSI M30BITOYHBIM, YTO YCJIOXKHSET BOCHPUSTHE 3aKOHOZATesbcTBa. HapyiieHue
IIPaBOBbIX HOPM BeZleT K HapYyLIEeHHW 0 fajiaHca YaCTHBIX U I'IY6J'[I/I‘{HI:IX HHTEepeCOoB, NIpUIUHAET
BpeJi COLMAJbHBIM YCTOSM, HapyllaeT O6LIeCTBEHHBIH MopsAAoK. Hamuuue opuandecKux
KOHQJIMKTOB TOBOPUT O TOM, 4YTO YpOBEHb MPAaBOCO3HAHUS TPaK[aH OCTAETCs
HEeJI0CTAaTOYHBIM, YTO 06YC/IaBIMBAeT HEOOXOAUMOCTD YKpPeNJeHH s IPaBOBOH H/E0JIOTHH U
NIPaBOBOM KyJIbTYpHL.

Haubosiee AMCKYCCMOHHOW Tmpo6GJyieMOH sBJsieTcs Mpo6JjieMa 3J0ynoTpebeHus
npaBoM. CaMo NOHATHE HECKOJIbKO IPOTHBOPEYUBO, TOCKOJIBbKY, C OJJHOW CTOPOHBI, PeYb UAET
(0} L[eIL/'ICTBI/IHX, KOTOpbIe CaHKIUHMOHHPOBAHbLI TIOCyAapCTBOM, CBA3adaHbl C YCTAaHOBJIEHUEM
omnpeJieJIeHHbIX MPaBUJI, C JIPYTOA CTOPOHBI, pedb HUJIET O 3JIOYIOTPeOJEeHUH, T.€. O JAesSHUH,
KOTOpOe He MOXeT MOJYYUTb I0JIOKUTEJbHON OLeHKH. 3/0ynoTpebjeHHe INpaBoM
paccMaTpUBaeTCsl Kak peasn3alsi Cy6'beKTHBHOIO [IpaBa BONPEKH ero Ha3HAYeHHIo, eI,
T.€. KaK BbIXO/J JIMIiA 3a ITpeJeJibl IpeJ0CTaBJIEHHbIX IIPAaB.

EnuHOro nojixo/a K onpeJie/IeHUI0 JaHHOTO OHSITHS B HAYKe He CJI0KUJIOCh, HanboJiee
H0JpOGHBIM 06pa30M JaHHOE NMOHSATHE UCCAe[0BAHO B HayKe IPAKAAHCKOro npasa. B To xe
BpeMd ucciaenoBaTe/JIM KOHCTUTYHUOHHOTI'O IIpaBa TaKXe CTa/JIk YAeJATb BHUMaHUe JaHHOMY
HOHATHIO. Bompoc o 3/10ynoTpe6/ieHHUH IpaBaMy TaKXe 3aTParuBaeTCs B HayKe YrOJ0OBHOTO
npaBa IpY aHa/M3e OTJeJbHbIX KaTEropuil npecTynjeHud. KpoMe Toro, B nociesHee BpeMs
JledcTBYS paGOTHHUKOB M HAHMMAaTe el KaK Cy6'beKTOB TPYLOBOrO IpaBa OLEHUBAIOTCS TAKXKe
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C TIO3UILMH 3/I0YIIOTPe6/IeHUs TPaBaMH.

[loHsATHE «3/I0ynOTpEOeHHe NPAaBOM» TAKXKe MOXXKHO BCTPETUTb B IOJIOXKEHMSIX
['paxzaHCcKoOro mnpoueccyalbHOro Kogekca P®, koTopele HpeAycMaTpUBAaIOT MeXaHH3MBI
IPOTHUBO/ENCTBYS 3/10yNOTPe6IeHUIO IPaBaMH B npoLecce AoKa3biBaHus. [lonoxenus YK PO
YIOMHUHAIOT O 3JI0YNOTPe6JIeHUU TPaBaMHU ONIEKYHa, [TOTeYUTeJIs1, 3/I0yN0TPe6IeH e BIACTbI0
WIH CJAyXKeOHBIMH MOJHOMOYMSAMH. TakuM o06pasoM, MOXKHO CKas3aTb, 4YTO BONPOC O
3/10ynoTpe6JeHHH MpaBaMHU BBIXOJUT 33 paMKM OTAeJbHbIX oTpacied. [lpo6sema
3J10ynoTpebJIeHUs TpaBa CBsI3aHa C PUJUYECKUMH N0C/AeJCTBUSAMH, KOTOPble BOSHUKAIOT B
pe3y/ibTaTe TaKOTO 3JI0yHOTpeGseHus. BaKHbIM sBJsieTCS BONPOC O JOMYCTUMOCTH
IpUMeHeHHs CAaHKIUH 3a 3/710yn0oTpeb/ieHHe TPAaBOM.

JMCKYCCHOHHBIM OCTaeTCsl BONPOC 00 ONpejie/ieHUH JaHHOTO IOHATHS, HapUMep,
3J10ynoTpebieHHe TPABOM MOXXHO PacCMaTpPUBATh KaK HOPUJUYECKH JONYCTHUMOE JeicTBUe
CyG'bEeKTa, COBEPILAEMOE B IIpe/iesiaX CyO'beKTUBHBIX IPaB, He OTHOCALLee K TPaBOHAPYLIEHUIO,
HO U He MMelolllee OTHOLIEHUs] K IPaBOMEpPHOMY NOBEJI€HHUI0, TOCKOJIbKY HPUYMHSIET Bpe[
npaBaM M cB0GOJAaM HMHBIX YYacCTHUKOB OOLIeCTBEHHBIX NpPaBOOTHOUIeHUH. Ilpu 3ToM,
3J10ynoTpebJieHHe TPAaBOM MOXKET HOCUTb KaK MPaBOMEPHBIH, TaK U 06LIeCTBEHHO ONACHBIHA
xapakTep. Peannsanus npaBoBoi HOpMbI H3HAYaJbHO MOXET GBITh IPABOMEPHOH, OHAKO B
pe3yJsibTaTe 3/10yHOTpebJIeHUs €10, T0BeJieHHe CyO'beKTa CTaHOBUTCS HellpaBOMepHbIM. [Ipn
3TOM, 3JI0yNIOTpe6IeHHe IPaBOM BCerJa HaxoJUTCs B IPAaBOBbIX IPaHUIIAX.

[Ipy  3710ymoTpe6GseHMH  NMpaBoM HeT  (GOPMa/JbHOTO  HapyUleHUs  aKTa
3aKOHO/IaTe/IbCTBA, OJJHAKO 3JI0yNIOTpebIeHHe NPaBOM IIpe/CcTaB/IsieT CO60M MPOTUBONPABHOE
JlesiHUe, IOCKOJ/IbKY HapyLlaeT IpaBa U CBO60/bl. 3/10ynoTpebieHre IPAaBOM pacCMaTPUBaEeTCs
KaK peasM3alusl NMPaBOBbIX HOPM, KOTOpas BCTyHmaeT B NPOTHUBOpeYHe C Ha3HAUYEeHUEM,
IIOCKOJIbKY ~HAHOCHUT BpeJ HMHbIX CyObeKTaM INpaBOOTHOLIeHWH. PasrpaHudyeHue
3J10ynoTpe6JIeHUsI TPaBOM M IPOTHUBONPABHOIO JIesTHUS CBS3aHO C TEM, YTO BHEIIHSIS CTOPOHA
3J10ynoTpebJieHNs TPaBOM OCHOBaHa Ha CyO'beKTUBHOM IIPaBe, He HAXOAUTCS B IPOTUBOPEYHU
C IPaBOBBIMH HOpPMaMH, Cy6BEKT JAeHCTByeT B paMKax IpefOCTaBJEeHHOTO eMy IpaBa,
peaqu3yeT MeXaHH3M, MpeAyCMOTPEHHbIH NpaBoBoH HOpMoH. [lpu Takux yCI0BUSAX
COBepllIeHHe NTPOTUBONPABHOIO e CTBUSI HEBO3MOXKHO.

B To ke BpeMs HuMeeTCs HWHasg TOYKa 3peHMs, KOTopas NpeAycMaTpHUBaeT, 4TO
peanu3anys rpaxkJaHCKHX IPaB BO3MOXXHA B COOTBETCTBHUU C COLMAJbHBIM Ha3HAYEHHUEM,
OJIHAaKO WX peajv3alus MOXeT HAaHeCcTH BpeJ, MHOMYy Jjuny. Hanndyue 3syoynoTpebseHus
IIPaBOM 4YaCTO CBSI3aHO C LieJIbI0 AeHCTBUM cy6beKTa. B To ke BpeMs, YTOOb! YCTAHOBUTD, UTO
JleWcTBUA CyObeKTa MNpeJCTaBJIAIT Co60H 3/10ynoTpeb/ieHMEM IPAaBOM, HeOOXOAMMO
YCTaHOBUTD, YTO AEHCTBUS COBEpPIUEHHI C IeJbl0 HAapyLIeHUs] UHTEPECOB MHBIX JIML, a 3TO
3a4acTyl0 CJO0XXHO YCTaHOBUTb. Haubosiee HarjsAHbIM NPUMEpPOM SIBJISIETCS 3aTsATMBaHUe
cye6HOrO Npoliecca Iy TeM 3asiBJeHUs Pa3/JINYHbIX X04aTalCTB. B JaHHOM cilyyae cyA Ao/KeH
JlaTh TaKUM JIeHCTBUSAM HaZJIeXKAlLYI0 OLIEHKY.

CyO6beKTaMH 3JIOYIOTPEeOJeHHsI TNpPaBOM TaKXKe MOTYT ObITb ¢QU3WYECKHE U
I0pUAMYecKre Iula. BcTpeyaeTcss MHOTO 3/10ynoTpe6JieHHH TpaBoM Ha cBO60ly MHGOpMaIuy
IyTeM paclipoCTpaHEeHUs HeJJOCTOBEPHBIX JaHHBIX B ceTH UHTepHET. B aHHO1 cBA3HU 60JIblIOE
3HaYeHHe MMeeT KoopJuHUpyomas GyHKLus rocygapcrsa. UHPopManoHHbIE TEXHOJIOTHN
06ecneYrBalOT OTKPBLITOCTh U JOCTYINHOCTh WHPOPMALMM, YTO MPUBOJUT K H3MEHEHHIO
IPAaBOOTHOLIEHUH MeXJy CyObeKTaMu. 3a4acTylo TaKhe W3MeHEHHUsI INPUBOJAAT K
HeO6XO/JMMOCTH YCTAHOBJIEHHUS KOHTPOJII 3a [OBEJAEHHEM TpakJaH, a TaKke K
HeoO6X0/JUMOCTH BBeJIeHUs] Mep HHPOpPMalHOHHON 6€30TacHOCTH.

[loMmuMo 3TOro, MccaefoBaTeNd TaKXKe BbIJEJISIOT JUYHOCTHBIE 3JI0YNOTpebIeHus,
KOTOpble CBSI3aHbl C HEHaJAJIeXallUM HCIOJIb30BaHHEM IIpaB U CBOGOJ, HeHaAJexallei
peajiM3anyell KOHCTUTYLMOHHBIX 00s13aHHOCTeH. KpoMe Toro, BelJiesisfieTcsl Takasi KaTeropusi
Kak INyO6JIMYHO BJIaCTHOE 3JI0YIIOTpebJyieHUe, CyObeKTaMH KOTOPOTO SBJSAITCA JIALA,
HaJieJleHHble BJIACTHBIMHM NOJTHOMOYMSIMH, JEHCTBUs KOTOPBIX MPENSTCTBYIOT peajy3aliu
pas.

[Ipy paccMOTpeHMM BOIpPOCA, CBSI3aHHOTO C TeM, SIBJSETCH JIM 3J0yHoTpeGseHHe
IpaBOM NpaBOHApYIIEHHEM, HE00X0/IUMO 00PATHUTECS K MHEHHUIO HCCIe[0BaTe/lel, KOTopble
YKa3bIBAIOT, YTO 3/I0YNIOTPeBIEHUE COAEPKUT NPU3HAKK IPOTHBONPABHOCTH U HAKa3yeMOCTH,
UX HaJIMYMe FOBOPUT O TOM, UTO 3/I0yHOTpeG/IeHHe MOXKHO KBaTMPUIMPOBATh KaK AeaUKT. C
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JIPYro# CTOPOHBI, 3/10yNIOTpeG/IEHHEe TPABOM OLlEHUBAETCS KaK IPAaBOMEPHBIHN aKT, TOCKOJBKY
NOBEJIeHUe JIMI]Aa He BBIXOJUT 3a IMpeJieJibl ero CyO'beKTHUBHBIX NpaB. B JaHHOW cBS3U
3JI0ynoTpebJieHre MPaBOM pacCMaTPUBAETCA KaK aKT IPAaBOMEPHOrO MOBEJEHUS], KOTOPBIH
CBsI3aH C peasiM3alnyei HOpM 06'bEKTHBHOIO IIPaBa.

Takum 06pa3oM, 0COGEHHOCTh (peHOMeHa 3/I0yNOoTPe6/IeHHs] IPAaBOM CBSI3aHA C TEM,
YTO MPH 3JI0yNOTPE6JIEHUU TPUCYTCTBYET NPOTHUBONPABHOCTh. [IpU 3TOM BaXKHO YCTAaHOBUTA,
Ha KakKoOM »JTale peajru3aludl CyObEeKTHUBHBIX IMpaB MPOUCXOJUT 3JIOYNOTpeOIEHHE.
[IpoucxoauTt 3s0ynoTpebjeHHe He CyOBEKTUBHBIM IPAaBOMOYHEM, a IPAKTUYECKOH
BO3MOXHOCTbIO, KOTOpasi COOTBETCTBYET COJIEPXaHUI0 TNpaBoMoYHusA. Hasudyue pasHbIX
OILIEHOK, CBSI3aHHBIX C PAaCCMOTPEHHEM 3JIOYNOTpPebJIeHUs] KaK MPaBOMEPHOro MOBEJEHMS,
HEeNPaBOMEPHOT0 NOBEJIEHUs], TPAaBOHAPYILIEHHS, CBA3aHbl C OTCYTCTBHEM €JIMHOTO MOAX0/a,
Ha OCHOBAaHUM KOTOPOTO BO3MOXKHO 6bLJI0 Obl C/leJIaTh BbIBOA. B JaHHOU CBS3U HEO6XOAUMO
PYKOBOJACTBOBaThCa  mojiokeHusiMmu  KoHctutyuuu  P®,  KOTOpble  ONpeessiioT
npaBoOOTHOIIEHUs. [IpUHIMN HeJOMyCTUMOCTH 3JIOYNOTPEeOJeHHsI NPaBOM JOJDKEH CTaTh
O6ILIMM MPUHIMIIOM MPaBa. 3/I0ynoTpe6ieHHe He MOXKET ObITh PACCMOTPEHO KaK MpaBOMepHOe
NOBE/IEHUE, OJJTHAKO U 3alPEeTUTh 3JI0YyNOoTpebeHre IPaBOM HEBO3MOXKHO. [I[poTHBOIelicTBHE
3JI0yNOTPeBJEHUI0 MOXET ObIThb CBSI3aHO C BBEJEHHEM BO3MOXKHBIX OrpaHUYEHUH WU
HPUOCTAHOBJIEHHS ITPaB U CBOGO/I.
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ABUSE OF PROCEDURAL RIGHTS IN CIVIL PROCEEDINGS

Burlai S. D.

In legal science, as well as in legislation, there has not been a unified approach to the
definition of the concept of "abuse of law", which would allow separating this concept from such
a category as an offense or lawful behavior. Often the abuse of the right is classified depending
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on the subject composition. The peculiarity of the abuse of the right is associated with the
presence of certain consequences, which may consist in the deprivation of guarantees or
benefits, in the restriction of the right.

Keywords: abuse of law, lawful behavior, unlawful behavior, offense, court, protection
of rights, enforcement of rights, legal nature, subject composition, judicial proceedings, behavior
of participants in the process, sanctions, norms of law.
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MATEPHUAJIBHO-IIPABOBAA CYIIHOCTb
TYPUCTCKOI'O 4OTrOBOPA

HBaHIok Osibra CrenaHoBHa
AcnvpaHT Kadepbl TpaXKJaHCKOI0 IpoLiecca,
®BIr'0Y BO «CapaToBcKasi rocy/JapCTBeHHasl OpUAuYecKas akaeMUsi»

B craTbe pacCMaTpuBaeTCA OJHA HM3 COLHAJIBHO-3KOHOMHWYECKHU 3HAYUMbIX cd)ep
pasBUTHUA TroOCyJapCTBa - TYPU3M. Peanmauylﬁ TYPUCTCKOI'0O NPpOAYKTa TIpeanoJiaraeT
3aKJ/IlDYeHre A0T0BOPa MEXAY 3aKAa3YUMKOM U UCIOJIHUTEJIEM, T e l'IOCJIe,Z[HI/Iﬁ Ha OCHOBaHHH
9TOr0 A0roBopa OKa3bIBa€T TYPHUCTCKYH YCJIYTY. B HaCTOHU.[eI‘/‘I CTaTbe IpeacCTaBJIEHA
MaTepUaJIbHO-IIPpaBOBad CYUIHOCTb TYPHCTCKOI'O AOrOBOp4d, PACKPbITBI €ro Cl'IeLlI/Iq)I/I‘-IeCKI/Ie
ACIEKThI, IpeACTaBJ€Hbl TOYKH 3pEeHUA HAa IPABOBYIO IPUPOAY CaAMOT0 TYPHUCTCKOI'O JOTOBOPA.

KiroyeBble c0Ba: [OroBop, TypHu3M, YC/IAyra, TYpPHUCT, TypareHT, KOHTpareHr,
IpaBoBas INpPHUPOJA, BO3ME3JHBIH, KOHLENLMUH, TYPUCTCKUH NPOJYKT, 3aKOHOAATEJBbCTBO,
TYPUCTCKHU JJOTOBOP, JOTOBOP KYILIA NPOAAXKHU.

kkskksk

OpHUM U3 BaKHeHd HaIpaBJeHUH COLUAJbHO-IKOHOMUYECKOHW JeATeJIbHOCTU
BbICTymaeT Typu3M. C Hayas1a XX BeKka 60/IbLIIMHCTBO CTPaH CTaly o6paliaTh 0c060e BHUMaHUe
Ha TYPHUCTCKYIO OTPAC/]b KaK Ha CIIOCOOCTBYIOIEe PAa3BUTHIO KYJIbTYPhl U POCTY S9KOHOMUKH
HanpaBJieHHe. Poccusi He cTajla UCKJIIOYEHHWEM U NMPUCOeJUHUNIACh K JaHHOW TEeHAEHLUHU C
NOJIHBIM OCO3HAaHUMEM HeoOXOAUMOCTH peaausanud 3PPeKTUBHON rocyJapCTBEHHOU
NOJIMTUKU B YCJIOBHUSX NPOrpecCUpyIoLiell MHAYCTPUU TypusMa. TypusM sIBJsieTCS OJHUM U3
HauboJiee YCTOMYMBBIX BUAOB OM3Heca B Poccuu U xapakTepuayeTcs: 60JIbIIUM KOJTUIECTBOM
CyO'bEKTOB, pealy3yIIIUX TYPUCTCKYI0 [JesdTeJbHOCTb OH pacCMaTpuBaeTcs  Kak
cnegrduyeckas oTpac/b, Tpebyollas CKpynyJie3HOro MojAxoJa B peajy3aliud, a UMEHHO —
peryJiMpoBaHUsI OTHOIIEHHWM IO OKa3aHHUI0 TYPUCTCKUX YCJAyr. ITO U OGYCJOBJIUBAET
LeHTpa/JU3all0 TYPUCTCKOrO0 JOroBOpa B YCJOBUSX OKa3aHUS TYPUCTCKUX ycayr. B
HACcTOfIlleM KOHTEKCTe CTOUT IMOAYEPKHYTb TO, 4YTO [JOTOBOPHble OTHOLIEHHUS MeEXAY
TYPUCTKOH QUPMONA M CaMHUM TYPUCTOM PACCMATPUBAIOTCA KaK OTHOLIEHMS 3aKa3duvKa U
HCIIOJIHUTEJIS.

B cootBeTcTBUU co cT. 779 'K P® ncnosiHUTENb 0 JOTOBOPY O BO3ME3/JHOM OKa3aHUHU
YCJYT 06513yeTcs OCYLleCTBAATh AeUCTBUS AJIs 3aKa34HKa, KOTOPbIN B CBOIO 04Yepe/ib JOKEH
OIIATUTh peanusyeMbie ycayru [1]. OgHaKo, Kak ObLJIO 0OTMEYEHO BhIIE, TYPUCTCKAsA OTPACIb
00J/IaflaeT CBOMMU ClleNUPUUYECKHUMH XapaKTEPUCTHKAMH, B OTJHMYHE OT JPYTrUX BUJIOB
OKa3aHHUs YCIyr Bo3Me3jgHoro xapakrtepa. Tak, momumo 'K P®, paccmaTpuBaemas HamMu
JlesdTeJbHOCTb  peryaupyetcsi @enepasbHbiM 3akoHOM «06 OCHOBaX TYPHUCTCKOU
JIesTesbHOCTH B Poccuiickoil @enepannm» (fajee — 3aKOH O TYPUCTCKOM J1eTEJIbHOCTH) OT
24.11.1996 N 132-®3 [2], a Takxke 3akoHoM P® ot 07.02.1992 N 2300-1 «O 3auuTe nmpaB
notpeduTeseit» [3] u T.a. B cooTBeTcTBUM co cT. 1, 10 3aKkoHA 0 TYPUCTCKOH /eI TEJbHOCTH
TYPUCTCKHUM NPOAYKT peasum3yeTcsl Ha OCHOBAHUM 3aK/JIHYEHHOrO0 MEXAY TypOoIepaTopoM
(TypareHTOM) U 3aKa3uMKOM MHCbMEHHOIO JIOrOBOpPa, KOTOPbIM J0/KEH COOTBETCTBOBATH
3aKOHOJATeJIbCTBY. 3aKOHOAaTe/ b JaHHbIU JOTOBOP ONpesesiseT, Kak J0r0BOp O peaan3aluyu
TYPUCTCKOTO NPOAYKTA.

[Ipu aHa/M3e POCCHUMCKOr0 3aKOHO/ATeJbCTBa, HAapPaBJEHHOTO Ha pPeryJupoBaHUe
OTHOUIEHUI 3aKa3uuMKa UM HCIOJHUTEJNs MOXHO OOHapy»UTb, UYTO HaWMeHOBaHUS
paccMaTpuBaeMOro HaMHM J0roBopa JaHHble B pa3HbIX HOPMaTHUBHBIX aKTaX pas3HATCA.
Hanpumep, B cT. 779 1 1212 'K P® ynoMuHaeTcs: AOrOBOpP OKa3aHUs YCAYT 1O TyPUCTCKOMY
00CTYKHBAHHIO.
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Tak, B yTpaTUBILEeH cuJ1y peflakKLiui 3aKOoHa 0 TYpHU3Me YIIOMUHAJICA NPOTUBOPeYalliui
cT. 799 TK P® TepMuH «JOroBOp PO3HWYHOW KYyIIUM-IpPOAKU». JaHHble pas3indus
aKTYyaJIU3UPOBAJIU BONIPOC O TOM, KAKOU U3 NPAaBOBBIX aKTOB HauboJiee IPUOPUTETEH.

Kacasicb Bompoca 06 06si13aTe/ibCTBax Typolneparopa/TypareHTa (UCIOJHUTE),
HEKOTOpble y4YeHble OTMe4YalT, UTO B 3TH 00s513aTeJIbCTBA BXOAUT NpPeAOCTaBJeHUE psaa
CeAY0LUX YCAYT: pa3MelleHue, TepeBo3Ka, NuTaHue. YTo KacaeTcs TepMUHA, TPUMEHEHHOT0
B 'K P® - «06cay:x1BaHue», TO 3/1eCh, aBTOPbI 0TMEYAIOT WHUPOTY COAEpKaHUsA B OTIUYME OT
JPyroro TepMHHA «ycjayra». Tak, TEPMHH «yCJAyra» pacCMaTPHBAaeTCsl KaK CTPYKTYPHbIH
KOMIIOHEHT  «06CAyKHMBaHUs»  [6]. OpraHusanud, OCYIIECTBJAWIHE TYPUCTCKYIO
JlesITeJIbHOCTH pear3yloT YCIYTy, HalpuMep, 10 IpoJake pa3JIMYHbIX CYBEHUPOB 1 TOBApOB,
YTO MNpefycMaTpUBaeT HCIOJb30BaHUE TaKOr'0 ONpeJieleHHs] KaK «TYPUCTCKHE YCAyru»
BMECTO «YCJYTH M0 TYPUCTCKOMY 06CIYKHUBaHUIO». B CBOIO 04Yepe/ib, J0TOBOP, 3aKJII0YaeMbIH
MeXJy TYpPUCTOM U TYPUCTKONH OJGUPMON cjeAyeT HMEHOBaTb «JOTOBOPOM OKasaHUs
TYPUCTCKUX ycayr» [9].

Pap wuccnepoBaresiell NpUJEpPKUBAIOTCA CYXXJeHHUs, TJle B KauecTBe HauboJiee
NPaBUJBHOTO TEPMHHA, OTPAXKAIOLIEr0 CYIIHOCTHYI0 XapaKTEPUCTHUKY pPaccMaTpPUBAEMOTO
JloroBopa fIBJSIETCS  «JOTOBOP O TYPUCTCKOM OOGCAyKMBaHUM». Takasg mo3ULusA
apryMeHTUpYeTCsl peryJjupoBaHUEM TYPUCTCKUX YCIYT U JPYTUMH 3aKOHOJATeJbHbIMHU
HOpMaMu: HanpuMep, nepeBo3ka (rs1aBa 40 'K PO).

[IpuHATHEe 3aKOHA O TYPUCTCKOH AeATEbHOCTH CIIOCOGCTBOBAJIO U pa3/ieJIEHHUIO TOYEK
3peHusl Ha NPaBOBYO MPUPOAY paccMaTpHUBaeMoro JoroBopa. 06pa3oBajuch TPU OCHOBHbIE
Hay4yHble KOHIeMIUH, ONKChIBAIOILMe COJepKaHHe CAMOT0 TYPUCTCKOTO NMPOAYKTa:

- nepBasi KOHIIeNIUs — pacCMOTPeHHE 0roBOpa, 3aKJII04aeMoro Mexy Typdupmoi u
TYPHUCTOM KaK J0OTOBOpa KyILJIU-NPOAAXKY;

- BTOpas KOHILENUHUsS NpeAycMaTpUBaeT pacCMOTpPEHHEe TYPUCTCKOrO JOroBopa Kak
CMelllaHHOI'0, BBU/IY TOTO, UYTO B HEM O6GHAPY>KUBAIOTCS U 3JIeMEHThI COBOKYITHOCTH JJOTOBOPOB;

- TpeTbsl KOHILENUMA INoJpa3yMeBaeT PAacCMOTPEHHE TYPUCTCKOTO JOroBopa Kak
Pa3HOBHU/HOCTH JJOTOBOPA OKA3aHUS YCAYT.

[IpuaepxkuBarolyiecs MepBOW KOHLEMNUHUU aBTOPHI IOJ TYPUCTCKHUM MpPOAYKTOM
[OHUMAIT TOBap, T.K., IO HUX MHEHHUIO, JaHHOe CII0COGCTBYEeT 3alljiTe HWHTEpPecoB
notpebuTesiell, U MO3TOMY TYPUCTCKUM JOTOBOP CTOUT paccMaTpUBaTh UMEHHO KaK J0C0BOP
PO3HUYHOM Kyn/u-npogaxu [11]. laHHOe cykAeHUe pa3fesisioT U aBTOPbI, KOTOPbIE CUUTAIOT,
YTO «JOTOBOP PO3HUYHOMU KYIJIU-NPOJAKU TYPUCTCKOTO NMPOAYKTA - 3TO OCHOBHOM ZI0TOBOp,
KOTOpbIN TypomnepaTop (mpojasel) 3ak/I04aeT C TYPUCTOM (IOKynaTeseM) O NpeJCTosIeM
Type Kak O TOBape OIpeJie/IeHHON KOMILJIEKTHOCTH, KOTOPbIM GyJAeT co3[aH NpOJaBLOM U
nepeZiaH TYPUCTY 3a ONpeJie/IEHHYIO0 1[eHy B KOHKPeTHbIe CPOKH». BaXKHO MOAYEpPKHYTH, YTO
CTOPOHHUKH 3TOM KOHLENMUUHU TYPUCTCKUN NMPOAYKT OTOXKJECTBJSIOT C MPaBOM Ha YCJIYTH,
peanu3yeMble pa3JIMUHbIMU OpraHU3alUsIMU 6e3 onpezeeHHbIX JO0rOBOPHBIX OTHOIIEHUH
noTpe6uTeseM (TYPHUCTOM), UJIH Ke CYHUTAIOT, YTO GOPMHUPOBaHUE TYPIPOAYKTA - 3TO MEPBbIA
3Tal MO 3aK/IYEHHIO [JIOTOBOpAa PO3HHUYHOM Kymau-npojaxu [4]. Tak, paccMoTpeHue
TYPUCTCKOTO JOrOBOPa KaK Pa3HOBUJHOCTU JOT0BOpa KYIJU-NPOJLAKU NpPeJCTaB/sSeTCs He
nesiecoobpasHbIiM. K 4ucay aprymMeHTOB TaKOro CYXKAEHHUSI MOXHO OTHECTU TO, 4YTO
HeJJ06pOCOBECTHBIE OPraHM3aLMH B CJI€/ICTBHE OKa3aHMs YCIYT HEHAJIeXalluM 06pa3oM, He
OyAyT HECTH JO0JLKHYIO OTBETCTBEHHOCTD. /laHHOE 00YC/I0BJIEHO TeM, YTO JleHCTBYyIOllee Ha
CEeroJHSIUHUM JeHb 3aKOHOJATeJbCTBO, peryjupyloliee JOroBop KYIIU-NPOJAXKH, He
npeAycMaTpUBaeT OTBETCTBEHHOCTDb 3a HEJIOCTATKU TOBapa, peaju30BaHHOIO NMPOJABIIOM, B
yCJIOBUSX, KOT/Ia 3TOT HEJOCTATOK CBSI3aH C IeHCTBUSAMM TPETHUX JIHIL,

MHOW TOYKM 3peHUs] MPUJAEPNKUBAIOTCA CTOPOHHUKHU BTOPOM KOHLEMLUH, Tje
OTMeuaeTcsl CMelIaHHbIN XapakTep TypucTckoro gorosopa [10]. Tak, B cootBeTcTBUM ¢ K PO,
CTOPOHAMHM MOXET OBITh OCYIIEeCTBJIEH NMPELYCMOTPEHHBIA U HENPeAYCMOTPEHHBIN 3aKOHOM
JoroBop. HekoTopbIMU aBTOpaMH OTMEYAETCs], YTO B JJOrOBOPE, 3aK/JII0YAaeMOM 3aKa3yHKOM U
HCIOJIHUTE/IeM MOTYT HaJW4YeCTBOBATb KaK 3JIEMEHTHI JIOTOBOpa BO3Me3JHOT0 OKa3aHUs
yCJAYr, TaK W JOroBopa KYIUIM-NPOAAXU. TaKoe CyXJeHHe apryMeHTHUPYeTCs TeM, 4To,
HaIlpyuMep, PH MPO/iaXKe CyBEHUPOB, peasiu3yeMasi B IPoIecce Npe0CTaBAEHUs TYPUCTCKUX
yCJIYT, peyub UJeT 0 JOr0BOpe KYILIU-IPOJAKH.
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ABTOp HacToAlled CTaTbe NPUAEPXKUBAETCS CYX[EHHd O HeBO3MOXXHOCTHU
paccMOTpeHUs TYPUCTCKOIO J0roBOopa KaK CMeLIaHHOTOo, T.K. B 06JIaCTH OKa3aHHUs YCIyT U
KyIUIM-TIPOAAXXKHU pedb HJeT O pa3HOM MNpaBoBOM MNpupoe oTHouweHUH. Hcxopga wus
rpakJaHCKOr'o IIpaBa, CYyLIHOCTb KYJH-NPOJAXH 3aK/I04aeTcd MMEHHO B Ilepexoje MpaB
COOGCTBEHHOCTH OT NpOJaBLia K MOKyNaTeJl0 Ha BO3Me3JHOHW OCHOBe, TOrZa KaK JOroBop
BO3Me3/IHOTO OKa3aHMs YC/Iyr He IpejlojaraeT Takoro cojep:kaHus. OkaszaHue ycayru He
nojipasyMeBaeT pe3y/IbTaT B BUJe TOBapa, TaK KaK lepejiaye NPUHA/JIeKUT HMEHHO JleliCTBHe,
[ TIoJIydeHusl 3Toro pesysbTaTa [7]. OTMed4eHO pacxoxJeHUe B3IJIAL0B Ha COJep)KaHHe
TYPUCTCKOTO JIOrOBOpa, OJHAKO, CTOUT MOAYEPKHYTb, 4YTO OOJBIIMHCTBOM aBTOPOB
TYPHUCTCKHM JOrOBOP pacCMaTPUBAeTCA KaK pa3HOBU/JHOCTD JJOTOBOpa BO3ME3/AHOT'0 OKa3aHUs
YCIIyT.

PagoM ucciepgoBaTesiel mojyepkuBaeTcd, YTO NPU peanu3alUU KyIJIU-TIPOAKU
BO3MOXKHA [TPO/iaka He TOJIbKO TOBapa (MpeAMeTa), HO M IpaBa, 0JHAKO, NOAYEPKUBAETCH U TO,
YTO 3Ta [jBa CAMOCTOATE/bHBIX U a6COJIIOTHO Pa3HbIX IPaBOOTHOLIEHHS.

OfHa M3 HUX COCTaBJAET KYIUIO-NPOAAXKY U NOPOXJAeT LeCCUl, NMPHU KOTOPOU
NpOJABLIOM ABJSAETCS Lie/leHT, a IOKyNaTeJeM - LleCCMOHAapUl. /I[pyroe npaBoOTHOILEHUE - TO,
B KOTOpOe B pe3y/bTaTe KyIJIM-NPOAAKU BCTyNaeT MNOKyNaTesb, 3aMeHAs B HeM CO000H
npoJiaBua-kpeautopa [8].

CyumHOCTHas XapaKTepUCTHKa TYPUCTCKOTO JOTroBOpa ONpefesseTcs B TOM, 4YTO
TYPUCT 06peTaeT NMpaBa M0 OTHOIIEHUIO K KOHTpareHTy - Tpe6oBaTh pe/joCTaBJIeHHe YCIYT,
KOTOpbIe ObLJIM 3aBepeHbl JOr0BOPOM, OJHAKO, KaK B C/JIy4ae C JJOTOBOPOM KYyIJIHU-NPOAAKU
3aMeHa CTOPOH HeBO3MO)HAa. Bo BpeMms NyTellecTBHUH, TYPUCTY MOTYT IpefOCTaBJATbCA
YCJAYTHU U TPEeTbUMH JIMLAMH, C KOTOPBIMUA OH He UMeeT JOTOBOPHBIX OTHOLIEHUH. B faHHBIX
OTHOIIEHHUAX BO3MOXKHO BO3JIOKeHMe 0053aTesIbCTB Ha TpeTbe Julo. HecMoTpsa Ha 3To, B
COOTBETCTBUM CO CT. 9 3aKoHa O TYpPUCTCKOM [JeATeJbHOCTH, TypollepaTop HeceT
OTBETCTBEHHOCTD 3a JlelcTBUe/6e3/iefiCTBUE TPEThUX JIUL, KOTOPBIMU ObljIa OKa3aHa ycyra B
HeHaJJexallell ¢opMe, BXxoJdAlasA B NPOAYKT TypU3Ma, €C/IM MHOe He NpeAycMaTpUBaeTC
3aKOHOM.

Belllen3ioxeHHOe oNpaB/iblBaeT OTHECEHHE TYPUCTCKOIO AOr0BOpa K BO3ME3AHOMY.
B 5TOM KOHTEKCTe CTOMT NOJYEpPKHYTb OTCYTCTBHE B 3aKOHe O TYPUCTCKOH JeATeJbHOCTU
NpAMOT0 YKasaHUsd Ha TO, YTO JAHHBIA JOroBOpP OTHOCUTCA K JIOrOBOpaM BO3Me3JHOTO
OKa3aHMA ycayr. TYpUCTKUH 0roBop, Kak OblJIO0 OTMeYeHO Bblllle, UMEeHYeTCsl «J0r0BOPOM O
peanusalyM TYPUCTCKOTrO NpoAyKTa». HezaBUCHMO OT 3TOrO, lelcTByIOLasA Ha CeroAHsAIHUN
JleHb peJIaKLUA 3aKOHa O TYPUCTCKOM JeATeJbHOCTHA NpeJyCcMaTpPUBAeT 3aBya/lMpOBaHHOE
IpU3HaHHe JAHHOI0 JOTr0BOpa Kak Bo3MesJaHoro. CorsiacHo cT. 1 gedcTByolero 3akoHa o
TYPUCTCKOHN JleTeJIbHOCTH, MO/, peajnsalned TYPUCTCKOrO MPOJAYKTa Npex/e BCEro CTOUT
NOHMMaTb JeATeJbHOCTb TypareHTa WJM TypolepaTopa IO 3aKJ/JHYeHUI0 JoroBopa C
3aKa3yMKOM O peajM3alMyd TYPUCTCKOTO MNPOAYKTa, a TaKkKe JeATeJbHOCTb CyObEKTOB
TYPUCTCKOHM yCJAYTH (TyponepaTop, TPeThbU JIMIA) [0 peasv3alyu AeHCTBUH, yKa3aHHBIX B
JloroBope.

BykBanpHasg  paciindpoBKa  MOJIOXKEHHUH,  3aKpellJIeHHBIX  3aKOHOJaTeJeM,
npeJycMaTpHUBaeT TOJKOBAaHHeE JOrOBOPA O pea/IM3allui TyPUCTCKOT0 IIPOAYKTA KaK UMelollee
IOpUIMYECKYI0 CHUJIy COIJIalleHWe, Ha OCHOBAaHUM KOTOPOr0 3aKa3yMKy OKa3blBAKOTCS
TYPUCTCKHUE YCIYTH.

B OGosblIMHCTBe CJjy4yaeB TYPUCTCKMH JIOTOBOP OTHOCUTCA K /JOTOBOpY
npucoeguHeHuda. B cooTBeTcTBUM co craTbed 428 'K P® poroBopoMm npucoeAuHeHUs
IPU3HAETCs JOTOBOP, YCJIOBHUS KOTOPOTO ONpesesieHbl OHON U3 CTOPOH B QOpMyJIsApax WU
WHBIX CTAHJApPTHBIX GOpMax U MOTJIM ObITb NPUHATHI PYTof CTOPOHOM He MHaye, KakK yTeM
IpUCOeJUHEHUA K NpeJJIoKeHHOMY JIoroBopy. WHBIMM cJoBaMH, TYpHUCT, peLIUB
BOCIIOJIb30BaThCA yCAyraMyu TyppUpPMbl U 3aKJIOUYATb C HAM JOTOBOP, JOJDKEH MOJIHOCTBIO
IPUHATDL BCe ee YCJOBUS U TeM CaMblM NPUCOEJUHUTBLCA K yKe TOTOBOM ¢popMe forosopa o
peanusauuu TypnpojAykrta. CiefoBaTe/NbHO, COJep>XaHHe JO0roBopa IOJHOCTBbIO SIBJAETCA
NPOAYKTOM TBOPYECKOTrO TPyJa TyponepaTopa.

[lonBoaA WTOrM, OTMETHUM, 4YTO INpeJMeTOM TYPUCTCKOTO JOroBopa fABJSETCA
KOMILJIEKC TYPUCTCKUX YCIyT (TYPUCTCKUHM NPOAYKT). B foroBope ciefyeT yka3biBaTh, Kakue
MMEHHO YCJIYTH BXOJAT B TYPUCTCKUH MPOAYKT, a TaKXe CaMOCTOAATEJbHO WJIU C
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IpUBJIEYEHNEM TPETBUX JIHUI|, HCIOJHHUTENb OYZET OKa3blBaTh YCJYTH 3aKa34yuKy. B cuiy
OTCYTCTBUSI TPSIMOTO OTHeCceHUS B 3aKOHE O TYPUCTCKOU JesTeJIbHOCTH TYPUCTCKOTO
JIOrOBOpa K JI0r0OBOpaM BO3ME3JZHOTO OKa3aHUSA YCJIYT, UCCIEeL0BATENN 10 CUX IOP CIIOPST O
IPaBOBOH NMPUPOJE JAHHOTO JOr0BOPA.

HecMmoTps Ha TO, YTO YKa3aHHOE MHEHUE MO/ e PXKUBAET 110/|aBJIsA0IIee GOJIbIIUHCTBO
POCCUHCKUX TPaBOBEJOB, €JUHOOGPA3HOTO TOHSTHUS, U OINpeJieJieHUs1 [JoTOBOpa IO
TYPUCTCKOMY OGCJIYKHBAaHHIO KaK Pa3HOBUAHOCTU JOrOBOpa BO3ME3JHOTO OKAa3aHHUS YCJIyT
OTEYEeCTBEHHON JJOKTPUHOW He BbIpaboTaHO. /loroBop OKa3aHUSI TYPUCTCKHUX YCAYT CIEAYET
OTHOCUTBb K JIOTOBOpPaM O BO3M€3JJHOM OKa3aHHWU YCJIYyT B COOTBETCTBHUU C IPaKJAaHCKUM
3aKOHOJATEJNbCTBOM, C TOM JIMIIb BBIIIEYIOMSHYTOW cHenuuKoN, XapaKTepHOW [Jisi
JIOTOBOPOB JIaHHOT'0 BH/IA.
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SUBSTANTIVE AND LEGAL ESSENCE OF THE TOURIST CONTRACT

Ivanyuk O.S.

The article deals with one of the socio-economically significant areas of the development
of the state - tourism. The implementation of a tourist product involves the conclusion of an
agreement between the customer and the contractor, where the latter, on the basis of this
agreement, provides a tourist service. This article presents the material and legal essence of the
tourist agreement, its specific aspects are disclosed, and points of view on the legal nature of the
tourist agreement itself are presented.

Keywords: contract, tourism, service, tourist, travel agent, counterparty, legal nature,
compensated, concepts, tourist product, legislation, tourist contract, contract of sale.


http://www.consultant.ru/document/cons_doc_LAW_9027/

27|Ctpanunna e« AKTYAJ/IbHBIE BOIIPOCHI BOPbBbI C TIPECTYIIJIEHUAMU Ne1-2 02 3

YIK 34

K BOIIPOCY NPOTHUBOJEMCTBUA KOPPYILIUU
IIPU CTPOUTEJ/IbCTBE OB'BEKTOB IIOBBIIIEHHOTI'O
YPOBHA OTBETCTBEHHOCTH

Kapako3osa UpuHa BUKTOpOBHaA

JlolleHT, KaHAUJAT TEXHUYECKUX HayK Kadeapbl MeHePKMeHTa U MHHOBAIIUH,
HarroHaibHbIN Hccie0BaTeNbCKU MOCKOBCKUM rocyAapCTBEHHbIN
CTPOUTEJIbHBINA YHUBEPCUTET

INIaBmouko Upuna [leTrpoBHa

JolieHT, KaHAuAaT PUI0J0rHYeCKUX HaYK,

HanyoHanbHbIN Hccie0BaTebCKUI MOCKOBCKUM roCyAapCTBEHHbII
CTPOUTEJIbHBIN YHUBEPCUTET

KpsuioBa Mapusa BiaaguMupoBHa
JupexTtop, 000 «HayuHo-IIpoekTHoe 610po «KOHCTPYKTHUBHbBIE pelIeHUsI»

KpsuioB Biaaaumup BiaiaguMuposuy
MarucrtpanT, HaunoHnanbHBIN HccieioBaTebCKUHA MOCKOBCKUH roCyjapCTBEHHBIN
CTPOUTEJIbHBIN YHUBEPCUTET

B naHHOHM cTaTbe MNpeJjCTaB/JeHO ONMCAHHE OJHOTO M3 4aCTO pacHpoCTpaHeHHBIX
CIOCO6GOB KOPPYNIIMOHHOM MPAKTUKHU B CTPOUTEJIBCTBE, NMOCIAEACTBUS JaHHOM MPaKTHUKH.
[IpeacTaByieHO onMcaHUe PeCypcHO-UHJEKCHOTO MeToJia ONpejeseHusl CMeTHOW CTOMMOCTH
CTPOUTEJILCTBA, B TOM YMCJIe TOAXO/0B K L[eHOOOpa30BaHUI0 OTHOCUTEIBHO KOPPYILHOHHO-
ysI3BUMBIX MaTepHaAJOB U TeXHOJOrMH. /laHO omucaHue CBSI3M COCTOSIHUSI MeXaHU4YeCcKoU
6e30MacHOCT Ha OOBbEeKTaX MOBBLIIIEHHOTO YPOBHA OTBETCTBEHHOCTH C MpobJeMoit
KOppYILHMH B CTPOUTeNbCTBe. B JaHHOM cTaTbe NpeAcTaB/JeHbl MpeJJIOXKEeHHUA IO
OCYILLIeCTBJIEHUIO HEe3aBUCHMMOTO KOHTPOJA B paMKax INpOBeJleHUs HAy4YHO-TEXHUYeCKOro
COIPOBOXK/JIEHUS MPOEKTUPOBAHUSA U CTPOUTEJBCTBA C IIEJbI0 BbISBJEHUS KOPPYILHUOHHO-
yA3BUMBIX TeXHOJOTMH W MaTepHasoB, MCNOJb3yeMbIX MNpPU CTPOUTEJLCTBE OOBEKTA
MOBBIIIEHHOTO YPOBHA OTBETCTBEHHOCTH M OTBeYalIIMX 3a obecrieyeHUe MeXaHH4YeCKOH
6e30MacHOCTH 06BEKTA, a TAKXKe MEPONPHUSATHH N0 CHMXKEHHUS YPOBHS KOPPYINIUU NMyTeEM
HE3aBUCUMOr0 KOHTPOJS KayecTBa MpHUMEHseMbIX MaTepHaJoB B paMKax Hay4dHO-
TEXHUYECKOTO CONPOBOXK/EHHUS.

KiroueBble c/10Ba: KOPPYMIYs, HAYYHO-TEXHUYECKOE CONPOBOXK/EHHE, OPTaHU3aAI U
CTPOUTEJNIbCTBA, CMETHas JIOKYMEHTAallusl, PeCypCHO-UHJEKCHBbIH MeTOJl, KOPPYMIHOHHO-
ysI3BUMble MaTepHaJsIbl U TEXHOJIOTHU

kskokksk

HecMmoTps Ha mMpokoMaciiTabHble aHTHUKOPPYNLIMOHHbIE AeHCTBUS, pa3BEPHYTHIE B
nocjefHue AeCATUIETHs], 0sSBJeHHs aHTUKOPPYNIIMOHHOI'0 3aKOHO/IaTe/IbCTBa, U3MEHeHUs
METOAUKU OIpeJesieHUs] CMETHOM CTOMMOCTU CTPOUTENbCTBA, BBeJEHHE 3JIEKTPOHHOTO
JIOKYMEHTO0O0pOTa, TMOSIBJEHUs OOLIeCTBEHHbIX OpraHu3aludil aHTUKOPPYMNIMOHHOIO
HalpaBJieHUs TakKUX KakK «YucTble pyku» U Ap, NpobjeMa KOPPYMNIHH, B TOM YHUCJAE B
CTPOUTEbLCTBE OCTAETCS OJlHA M3 HauboJiee BKHbBIX. [10 MHAEKCY BOCHPUATUS KOPPYILUU
Poccus 3anumaet 135-e Mmecto cpesi 180 cTpaH, 3T0 06YCJIOBJIEHO PAJOM IPUYKH, 2 UMEHHO:

1) «kpaiiHe ¢opMaJbHBII M  y3KOHANpaBJeHHbIM XapakKTep peaJju3aluu
BE/IOMCTBEHHbBIX aHTUKOPPYILUOHHBIX MEP;
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2) c1ab0CTb NPAaBOBBIX HOPM, B YaCTU PEryJIMPOBaHNS OTBETCTBEHHOCTH 3a HENPUSITHE
rocyJapCTBEHHBIMU U MYHUIUNIAJBHBIMU CJAYKAIIUMHU Mep M0 NMpeJoTBpallleHHI0 KOHDJIUKTA
MHTEepecoB;

3) HeompaBJaHHO MaJOoe BHUMaHUe 3TUYECKOH, MOpaJbHOU CcoOCTaBAAOLIEN
npo6JieMbl;

4) crarHauus B MeXJAYHapoAHOM aHTUKOPPYILIMOHHOM COTPYAHUYECTBE U JIp.

OpHo# 13 HauboJlee TPAAULMOHHBIX U PacpOCTPaHEeHHBIX KOPPYNLIUMOHHBIX MPAKTUK
B CTPOUTEJIbCTBE OCTAaeTcsd GOpPMUPOBAHUE CMETHOHN JOKyMEHTALUU B M0Jb3y NMOJPsAUUKA.
JlaHHOe eficTBHEe MOXKeT MPOUCXOJUTh KaK M0 KapTeJbHOMY CTOBOPY, TaK U 6€3 TAKOBOTO.

B cTraTbe paccMOTpeH cJyyail, KOrja 3aJloKeHHble B NPOEKTHOM JOKyMeHTaluu
LleHooOpa3ywle MaTepuasbl, 06/1ajalie He06X0JUMbIMU KayeCcTBaMU JJis peaju3aluu
00beKTa MOBBIIIEHHOTO YPOBHS OTBETCTBEHHOCTH, MO (PaKTy 3aMeHSIIOTCS aHaJIOraMu Io
MeHbLIEN I[eHe U CO CHXKEHHUEM UX YCTAaHOBJIEHHOTO KoJindecTBa. /laHHas mpakTHUKa HOCUT
HauboJiee OMACHBIM XapaKTep MOCKOJBbKY TAaKOrO poja 3aMeHa NPUBOJUT K yMeHbLIEHHIO
CpOKa 3KCILJIyaTalluy OTAeJbHbIX KOHCTPYKIUNA 06 beKTOB, HEOO6XOJUMOCTH JIOMOJHUTENbHBIX
pacxo/i0B Ha UX 00C/IeIOBAaHUE U PEMOHT, A TAK)XKe BO3MOXXKHOCTH HACTYIJIEHUs Ype3BblYalHbIX
cUTyaldii-aBapuil IpU NOBCEeJHEBHOU 3KCIJIyaTalUU WU IPU PEXKUMAX 0COOBIX HAarpyKeHHUH.
TakuMm 06pa3oM, oJ, KOPPYNLUOHHO-YI3BUMbIMU MaTepuajaMu U TEXHOJIOTUSMU B paMKax
HacTosillel CTaTbU MOJpa3yMeBaeTCs TAaKOW MaTepHas WM TEXHOJIOTHs, 3aMeHa KOTOpPBIX
HapylaeT Tpe60oBaHMs, YCTAaHOBJIEHHBIE JJOKYMeHTaMu no ctanAapTtusanuu (CII, FOCT u gp.)
M MpPOEKTHOM [JOKyMeHTaluel, NPUBOAUT K HCKaKeHUI CHOpPMUPOBAHHON CMETHOU
CTOMMOCTH U CHWXKEHHUIO JI0OCTOBEPHOCTH CTOMMOCTH Ha BCeX CTaJUsAX WHBECTUIMOHHO-
CTPOUTEJILHOI'O NIPOEKTA IPU peau3aliy rocyJapCcTBEHHbBIX KOHTPAKTOB.

O6beKTbl MOBBILIEHHOTO YPOBHSI OTBETCTBEHHOCTU C TEXHUYECKOW TOYKU 3pEeHUs
persiaMeHTUpYIOTCA cTaTbhed 48.1 'pajiocTpouTesbHOTO Koziekca Poccuiickoit @epepanuu. C
3KOHOMHUYECKOH CTOPOHBI COOPY:KEHHs MOBBIIIEHHOTO YPOBHS OTBETCTBEHHOCTH MOXHO
O0XapaKTepu30BaTh Kak 3/jlaHUs (COOpyKeHUsl), 0TKa3bl, aBApUU Ha KOTOPBIX MOTYT NIPUBECTHU
K TSKeJIbIM 3KOJIOTHUYECKUM, COLMAJbHbIM U 3KOHOMHUYECKHUM IOC/AeACTBUSAM (pe3epByaphl
LI HepTH M HedTenpoAyKTOB BMecTUMOCTbi0 10 Thic.M3 U GoJiee, MarucTpajbHble
Tpy6onpoBoJbl, 3JaHUsA InpoJeToM 6osee 100M, coopyxeHusi BbicoTOoM 6GoJsiee 100M,
KOCMOJpPOMBI,  METpPONOJIUTEHbl,  ONAacHble  IPOU3BOJCTBA, OOBEKTbl  BOEHHOU
HHOPACTPYKTYPHI, yOEXKHUIIA IPaXK/IaHCKON 060POHBI U Ap.).

CobuiroieHre TpebOBaHUM MexaHU4YeCKOW 6e30MacCHOCTH Ha 00'beKTaX IMOBBIIIEHHOTO
YPOBHSI OTBETCTBEHHOCTH, 3 UMEHHO COCTOSIHUE CTPOUTENbHbIX KOHCTPYKLUUN U OCHOBaHUSA
3[jaHUsl WM COOpPY:KEHHUS, IPU KOTOPOM OTCYTCTBYeT HeJONyCTUMbIHA PHCK, CBSI3aHHBIN C
OpUYMHEHHEM BpeJila >KM3HU WM 3/0pOBbI0 TpaXKJaH, HUMYLIECTBY GU3WYECKUX WU
IOPUJUYECKHX JIML], TOCYZAapCTBEHHOMY WJHM MYHHUIMIAJIBHOMY HMYLIECTBY, OKpYyKawoLieh
cpejie, *KU3HU U 3/J0POBBIO0 KMBOTHBIX U PACTEHUN BC/eJCTBUE pa3pylleHUs UM MOTepU
YCTOMYMBOCTH 3/IaHUSI, COOPYKEHUSI WM UX YacTel SIBJIseTCs NepBOCTENEeHHOH 3a/a4eil npu
IPOEKTUPOBAHUHU U CTPOUTEJLCTBE U PETYJIMPYETCS 3aKOHOJATENbCTBOM.

Heo6xoauMo TakKe OTMETUTb, UTO B HOPMATUBHBIX JOKyMEHTax yCTaHABJUBAIOTCS
CPOKHU CJIYObl 3JaHUNA KU COOPYKEeHUN MOBBILIEHHOTO YPOBHSI OTBETCTBEHHOCTH, KOTOpPbIE
cocrasistoT 100 et u 6oJee.

TeM He MeHee, He CMOTPS Ha BBIILIEH3JI0’)KEHHOE [O-IIPEKHEMY 06'bEKTHI TIOBBILIEHHOTO
YPOBHSI OTBETCTBEHHOCTH OCTalOTC HaubGojiee YSI3BUMbl OTHOCUTEJNbHO JeHCTBHUIO
KOPPYILHOHHBIX IPAKTHK, B TOM YHCJIe ONIMCAHHON B IaHHOM CTaThe.

Kak mnpuMep [AaHHOTO $IBJIEHHUS MOXKHO HPUBECTH CTPOUTENBCTBO 3aJHUM H
COOpYKeHUH KocMoJijpoMa «BocTouHbIii».Ha 0CHOBHOM CTapTOBOM COOpPY:KEHHH, C KOTOPOTO
NPOU3BOJUTHCS MYCK KOCMUYECKUX allapaToB, IPU NPOEKTHPOBAHUU ObLIU pa3paboTaHbI
CrenajibHble TEXHUYECKHE PELIEHHUs 110 3alUTe OT KOPPO3UH CTPOUTENbHBIX KOHCTPYKIUH,
NpYMeHeHbl T'HMJPOU30JISIUOHHbIE MaTepualbl BBICOKOTO KauyecTBa, obeclnedyuBaroline
HaJIEKHYI0 3alIUTy OT KOPPO3UM CTPOUTENbHBIX KOHCTPYKLUH, a cjaefjoBaTeJbHO, U
JlOJITOBEYHOCTb 006'bEKTa CO CPOKOM CJIyKObI He MeHee 100seT. [Ipu cTpoUTebCTBE JJaHHbIE
pelieHusi ObLIM 3aMeHeHbl B O/JIHOCTOPOHHEM IOpsiiKe Ge3 COIJIacOBaHHSI C MPOEKTHOU
opraHu3aunueld Ha MHble 3HAYUTEJbHO 6oJiee JelleBble I'MAPOU30JISILIUOHHbBIE MaTepUasbl U
TeXHUUYeCKHe pelleHUs], KOTOPble IPUMEHSIIOTCS B MACCOBOM CTPOUTEJILCTBE U 06eCleYnBa0T
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paboTOCnOCO6HOCTb THAPOU30JIAL MU He 6oJ1ee 5-10 sieT. Kak ciie/icTBYe, Uepe3 HECKOJIbKO JIeT
[0CJIe BBOJIAa CTAPTOBOTO COOPYXXEHUsI U NMpoBeJeHUs NepBbix nyckoB (B 2016-2018 rojax)
6b1IM 06HApy>XeHbl MHOT'OYMCJIEHHble TPOTEYKU KaK Ha CTAPTOBOM COOPYXKEHMH, Tak U Ha
JpyTUX COOpYyXeHMsX KocMmojapoMa «BocTouHbli». B ciefcTBUM 3TOro Heob6X0JUMO
NpoBeJieHHe JOPOTOCTOSIIIMX PEMOHTHBIX PaboOT C JJeMOHTaXXOM 4YacTH 000pYAOBaHMUS, KaK
CleACTBUE OCTAaHOBKU (PYHKIHOHUPOBAHHUS KOCMOJPOMA, YTO HENpPEeMEHHO BeJET K CPBIBY
KOHTPAKTHBIX CPOKOB M0 MYCKY JieTaTeJbHbIX annapaTos. [[oMHUMO 3TOro, NoBbIIIAETCS PUCK
aBapui, 4Ype3BblYAMHBIX CHUTyalUil CBSI3aHHBIA C YCKOPEHHOW Jerpajauueid MaTepuasioB
CTPOUTEJbHBIX KOHCTPYKLUUH, B pe3yJbTaTe CHIKEHUs [JOJTOBEYHOCTH, a TaKxke
BO3MOXXHOCTH M0XKapOoB B CJIeJACTBUU IPOHUKAHUS BOJAbl BHYTPb COOPY:KEHUH, HaChILeHHbIX
3JIEKTPUYECKUM 060pyZ0BAaHUEM.

OauH U3 nyTel pellleHUsI JaHHOU NMPoO6JEMBI SIBJISIETCS IPOBeJeHHe HAyYHO-
TEXHUUECKOTO CONPOBOXK/AeHHUs MPOEKTUPOBAHUS U CTPOUTENTBCTBA 0O'bEKTOB MOBBIIIEHHOTO
YPOBHSI OTBETCTBEHHOCTH. JlaHHOe MeponpusTHe NpPefyCMOTPEHO [JeHCTBYIOLIUM
3aKOHOJIATEeJIbCTBOM Ha JJOOPOBOJILHOM OCHOBe, peryaupyercsd nyHktamd 10.9 u 12 T'OCT
27751-2014. llpu 3TOM CTaHJAPTHOE HAYYHO-TEXHUYECKOE COMPOBOXKAEHUE OrPaHUYUBAETCS
HCKJIIOYUTEJbHO aHaJIM30M NPHHUMAaeMbIX KOHCTPYKTUBHBIX pelleHUH U UX COOTBETCTBUS
JleHICTBYIOLMM HOpMaM POEeKTHPOBaHHUS.

Kpome Toro, B Hacroslllee BpeMs IIpU OINpeJesJleHAU CMETHOU CTOMMOCTHU
CTPOUTEJIbHBIX PabOT UCIOJIb3yeTCs 6a3UCHO-UHAEKCHBIN MeTO/], KOTOPbIHA He CIOCOGCTBYeET
NpeloCTaBJeHUI0 OTKpPbITOM HMHpOpMALMU O HOMEHKJIAType, KOJHUYeCTBe M LieHe BCeX
UCIOJIb3YEMBIX  CTPOUTEJbHBIX  pecypcoB. OJHAaKO CTPOUTENBCTBO OTHOCUTCA K
MaTepHal0eMKON oTpaciu, U JAaHHasg HHGOpMalUs MO3BOJIMJIA Obl NMOBBICUTH yPOBEHb
HNOJIHOTBl U JOCTOBEPHOCTH CMETHBIX pacueToB. [lnaHUpyeMbll mepexoj Ha pecypcHO-
VH/JIEKCHbBIHN U 3aTeM Ha peCypCHble MeTO/ bl OIIpe/ieJieHUsI CMEeTHOM CTOMMOCTH paboT, TaK ke,
KakK U BBeJieHUe B JeiicTBue DesiepasbHON rocyfapcTBeHHOW MHGOPMAIMOHHON CHCTEMBbI
1ieHoo6pa3oBaHus B cTpoutesnbcTBe (PTUC L[C) 6yaeT cnoco6cTBOBAaTh popMHUpOBaHHIO 6oJiee
npo3padyHod HHPopMaALMU O LeHOoOpasylluX pecypcax, ONTHUMH3aLUM CTOUMOCTU
CTPOUTE/IbCTBA, MOBBIIMIEHHUIO MPO3PAaYHOCTH pacyeTa CTOMMOCTH CTPOUTENbCTBA INPHU
BBINTOJTHEHUU TOCYyAApCTBEHHBIX KOHTPAKTOB. [IpM 3TOM TakXke JOJDKHA MCIOJIb30BAThCSA
CUCTeMa UHJEKCOB K CTPOUTENbHBIM pecypcaM, OTAebHbIM BUIaM paboT, KOMILJIeKcaM paborT,
06beKTaM, pa3pabaTblBaeMbIX B COOTBETCTBUH C IPUHATON NEPUOJUYHOCTLIO (e3XxeMeCsuHble,
eXXeKBapTaJsibHble U Ap.). [ co3/jlaHus M BBeJEeHHUS TAKOH CHCTEMbl HMHJEKCOB JOJKEH
NPOBOJUTBHCS MOHUTOPUHT 1|eH CTPOUTEbHBIX PECYPCOB, IpUYEeM He [0 UX OTPaHUYEHHOU
HOMEHKJIaType, a [0 Bced HOMEeHKJIaType WU N0 cGOpMUPOBAHHBIM OJHOPOJHBIM Ipynmnam
pecypcos.

B 1nensix yBeJWYeHHS KOHTPOJS 3a COGJIIOJIeHHMEM TpeOGOBaHUHW MeXaHUYeCcKOoU
6€e30MacHOCTH MPU NPOEKTUPOBAHUU U CTPOUTEJILCTBE 11€/1eC006pa3HO BBECTHU CJeAyHIINe
MepONPUSTHS:

1) Ha 3Tame Hay4YHO-TeXHUYECKOTO  COINPOBOXAEHUA  INPOEKTHPOBAHUA
NPOBOJAUTH aHA/IM3 NPHMEHsSIEMbIX MaTepUa/oB WU U3JeNUi, BJIUSAIOLIMX Ha obecrneyeHUe
MexaHU4YeCKON 06e30MacHOCTH, C BbIsIBJeHUEM Haubojiee KOpPPYNIMOHHO-YSI3BUMbBIX
MaTepHasos;

2) [IpoBOAUTH KOHTPOJIb KOHBIOHKTYPHOTO aHa/IM3a LieH Ha JJaHHble MaTepHasbl
¢ duKcanyei B OT/eJIbHOM IIPUJIOKEHUH K OTYETY [10 HAYYHO-TEXHUUECKOMY CONPOBOXKIEHHUIO
NPOEKTUPOBAHUSA HHPOPMAIIUU O KOJTMYECTBE U L[eHe MaTepPHaJIOB, UX TeXHUYeCKUX (PU3uKo-
MeXaHU4Y€eCKHUX, XUMHYECKHX, 9KOJOTHIECKHX U [JIp.) XapaKTePUCTHKAX;

3) Ha sTane npoBeseHUsI HAYYHO-TEXHUYECKOTO COMPOBOXK/I€HUSI CTPOUTEILCTBA
KOHTPOJIMPOBATb IOCTAaBKYy HEOOXOJUMBbIX MaTepUAJIOB B COOTBETCTBYWOILEM O6beMe, UX
cepTUUKaALMIO, 1abOpaTOPHbBIE HCCIeJ0BaHMS 06pa3Ii0B, a TaKXKe UCNIbITAHUHN BbIIIOJTHEHHBIX
KOHCTPYKLUH C COCTaBJIEHUEM UTOrOBOIO OTYETA C CONOCTAaBJIEHHWEM MPOEKTHBIX BEJUYUH C
baKTUYECKHUMH.

K MaTepuasaM U H3[eNUAM OTHOCAIIUXCA K TPyIIe KOPPYHIIMOHHO-YSI3BHUMBIX,
BJMSIIOIIMX Ha MeXaHHWYeCKyl 0e30MacHOCTb OOBEKTOB MOKHO OTHECTH CJeJylollue:
rUJPOU30JSILIUOHHBIE MaTepHasbl, 3JeMEHTbl MEXaHUYEeCKOro COeJAUHEeHHUsl apMaTyphbl
(MydTBbI, aHKEPBI), pPEMOHTHBIE CMECH, Pa3JIMUHOTO BUAA UHbEKIUS A/ yaydllieHuss GU3nKo-
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MeXaHUYeCKHX CBOWCTB, IPOTHUBOINOXApHbIe 00MAa3KH M KPACKH, HAMOJHUTEH [T GETOHOB
(dubpwI), cCBapOUHBIE IJIEKTPOJBI U JIP.

TakuMm o6pasoM, 6opbba C KOppyHuHed B CTPOUTENbCTBE [JOJKHA HMETh
MHOTOYpOBHEByI0 cucteMy. /Jlisi 3THUX 1LleJled MOXHO WHCIOJb30BaTh CYLIECTBYHOL[HE
MeXaHU3Mbl KOHTPOJIS T€X UK UHBIX IIPOIECCOB C paclIMPeHUEM JiMana3oHa UX JJelcTBUs Ha
IpOLIeCChl, CHOCOGCTBYIOILIME TMOSBJEHUID Koppynuuud. Oco6yl poJsib 3[eCh HUrparoT
3aCTPOMIMK M TEXHUYECKHH 3aKa3yWK, B GYHKLUHU KOTOPBIX BXOJUT KOHTPOJIb 33 XOZOM
CTPOUTEJILCTBA.
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ON THE ISSUE OF COMBATING CORRUPTION IN THE CONSTRUCTION
OF FACILITIES OF AN INCREASED LEVEL OF RESPONSIBILITY

Karakozova l. V., Pavlyuchko 1. P., Krylova M.V.
Krylov V. V.

This article provides a description of one of the most common ways of corrupt practices
in construction, the consequences of this practice. A description of the resource-index method
for determining the estimated cost of construction, including pricing for corruption-vulnerable
materials and technologies, is presented. A description is given of the relationship between the
state of mechanical safety at facilities with a high level of responsibility and the problem of
corruption in construction. This article presents proposals for the implementation of
independent control as part of the scientific and technical support of design and construction in
order to identify corruption-vulnerable technologies and materials used in the construction of
an object of a high level of responsibility and are responsible for ensuring the mechanical safety
of the object, as well as measures to reduce the level corruption through independent quality
control of the materials used within the framework of scientific and technical support.

Keywords: corruption, scientific and technical support, organization of construction,
estimate documentation, resource-index method, corruption-vulnerable materials and
technologies.
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HHPPOBBIE TEXHOJIOTUH, KAK HHCTPYMEHT
INPOTUBOJAEUCTBHUA KOPPYIILIUHN

KapanyHapabl AneHa MuxailsioBHa
MaructpanT CeBepo-BocTouHoro ¢esepasbHOro
yHuBepcuTteTa uM. M.K. AMMocoBa

MasKyHOB AJleKcaHAp IAUCOHOBUY
Hayunsiit pykoBoauTenb, Kanauaat ¢pusocodpckux HayK,
JIOLIeHT, 3aBeAyoLIni KadeJpoi TeOPHUU U UCTOPUU I'OCYJapCTBa U TpaBa

B cTtaTbhe paccMoTpeHbl 1IUGPOBbIE TEXHOJIOTUM, KaK MHCTPYMeT NPOTUBOJEUCTBUSA
Koppynuuu. IlpefcTaBjieHbl HOPMbI 3aKOHOJATeJNbCTBA PETYJUPYIOLIME BHeJpPEeHUs
nudpoBbIX TexHoJOTUH B Poccuu. Kak nposBislOT cebGs COBpeMeHHble TEXHOJIOTMH B
HacTosilee BpeMsa. PaccMotpenbl ucnenoBaHusgs A.l. KpaBuenko, A.M. OBumnHHUKOB, A.I0.
MambryeB u C.A. BopoHuoB. OTMedeHbI paBOBble MeTO/bl NPOTUBOJEUCTBUSA KOPPYNLHUH.
PaccmoTpeH nmpuMep Ha CUCTeMe IOCy[apCTBEHHBIX 3aKynok. O3HAaKOMJIEHHE C CHUCTEMOH
«[locelgon». [IpeAcTaB/eHbl BbIBOJABI U MHEHUE aBTOpA.

Kmo4deBble cioBa: uppoBble TEXHOJIOTMH, IPOTUBOENCTBHE KOPPYNLIUY, 3aKYIIKH,
3JIeKTpOHHble TOpry, cucuteMma “lloceiiioH”, 3aKOHOJATENLCTBO, NMYyOJMYHOE YIIpaBJIEHUE,
rocyapCTBeHHbIe OpTaHbl.

kskkkk

Pa3BUTHEe HAayKUM UM TEXHUKU B COBPEMEHHBIX YCJIOBUSX MNPOUCXOLAUT JOCTATOYHO
CTPEMUTENbHO. BO3MOXHOCTH COBpeMEHHBbIX LHUQPOBBIX TEXHOJOTHUH OLleHeHbl M0
JOCTOMHCTBY, YTO I103BOJIAET UX IOCTOSIHHO BHEJPATD.

B cdepe mpoTUBOAENUCTBUS KOPPYNLMU HCIOJb30BaHUE COBPEMEHHBIX LUGPOBBIX
TEXHOJIOTUM TaKXe sIBJsIeTC aKTyaJbHbIM. Kak oTMeyaloT B cBoeM HcciaenoBaHuu A.l.
KpaBuenko, A.U. OBunHHUKOB, A.}0. MambrueB u C.A. BOpoHI[0B, B TePBYI0 0OUepeab NHUPPOBLIE
TEeXHO0JIOTUH B cpepe NPOTUBOAEHCTBUS KOPPYNILIMHU ObLIM IPUMEHEHBI /14 Lieslel IOCTPOeHUs
KOMMYHHUKaLUN C TOCy[AapCTBEHHbIMHU OpraHaMM 3a CYeT CO3JaHUsl COOTBETCTBYIOIMX
MOPTAJIOB, TJle NPUCYTCTBYeT BO3MOXXHOCTh OOpallleHUs] B TOCYyJapCTBeHHble OpraHbl M
NOJIy4YeHUs] OTBETOB Ha 06GpalieHHUsl.

[ToMrMO JaHHON BO3MOXXHOCTH Ha 0dULMANBbHBIX CAUTaX rOCYJapCTBEHHBIX OPraHOB
AKTHUBHO BHEJPSIETCS BO3MOXXHOCTb COOOIIMTH O CAy4YassX KOPPYILHH, O HEMpaBOMEpPHOM
MOBEJIeHUU T'OCYAapCTBEHHBIX CAYXKalUX. TeM caMbIM CO3JAlTCA YCJIOBUA AJS1 MOBBILIEHUS
NPO3PAvYHOCTH [IeSITEIbHOCTU TOCYyJApCTBEHHbIX OpPraHOB, Ha 4YTO Oblla OpHEeHTUPOBaHA
aJIMUHUCTpaTHBHAs1 pedpopMa, TpoBeJleHre KOTOpoi B Poccuu elle He 3aBepIIEHO.

C y4eTOM NpaBOBOTO ONpe/ieIeHUsI CPEICTB U METOJ0B NPOTUBOAENCTBUS KOPPYNILUU
NpeACTaBAdeTCAd  JONYyCTUMBIM  yTBepXJaTb, YTO aHTUKOpPpPYNLHMOHHAasd NOJHUTHUKA
OpHEeHTHpOBaHa Ha IOCTHXKeHHe TPeX OCHOBHBIX 1ieJiel], a UMEHHO:

— O00pbOBI C BHENIHUMH INPOSIBJIEHUSIMH KOPPYMNIUH, TO €CTh IpecedyeHue
NPOTUBONPABHOM AeATeJbHOCTH KOPPYNLMOHHOT0 XapaKTepa, IpUMeHeHHe Mep BO3/,eHCTBUA
B OTHOIIIEHUHU JIUL], COBEPILAOUIMX AesIHUS KOPPYIIUOHHON HallpaBJeHHOCTH, HAKa3aHUE Tex,
KTO CcOoBeplLIaeT npecTymieHus. [lofo6HbIe METO/bI MOXKHO ONPE/EUTD, KaK pEPeCCUBHBIE U,
KaK y>ke OblJIO OTMEYEHO B HACTOsA1eM naparpade, He JaBlivMe 3HAYUMbIX Pe3y/IbTaTOB;

- npe/oTBpallleHHe KOpPPYILUH, TO €CTh MNPUHSATHE Mep K TOMYy, 4TOOBI
JlesITeJIbHOCTb TOCYZapCTBEHHBIX OPTraHOB Oblla MaKCUMaJslbHO MPO3payvyHa, YTOObI ObLIX
CBeJleHbl K MHUHUMYMy pPHMCKH COBEpPIIEHUS] MpPaBOHApPyLIEHUH U MNPeCTyIJIeHUH
KOPPYNIMOHHON HAapaBJeHHOCTY;
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- MUHHUMH3ALUA  TOCJAEACTBUM  COBeplleHUsI JesHUH  KOpPPYHIMOHHOU
HalpaBJIeHHOCTH, a TakKXKe BOCCTAHOBJIEHWS HapyLIEHHbIX NpaB TeX, KTO MOCTpajaa B
pe3yJ/bTaTe COBeplLIEHUs] KOPPYNIIMOHHBIX JessHUH, BOo3MellleHHe IPUYUHEHHOT0 UM BpeJa.

Byiarogapss HOBBIM LHMQGPOBBIM TEXHOJIOTHAM CHUCTEMA NYOGJWYHOTO YIIpaBJIeHUS
npro6peTaeT BO3MOXHOCTb NPHHUMAaTh pelleHUs NpaKTUUYeCKd B peXHUMe peasbHOro
BpeMeHU. UHTepaKTHBHble HHOPMALIMOHHO-TEJeKOMMYHUKALIUOHHbIE TEXHOJOTUH HOBOTO
MOKOJIEHUsI CO3Jal0T 6asy g pepopMUPOBAHHUS 3JEKTPOHHOTO MpaBUTEeNbCTBA. Ero
3BOJIIOIMS BO MHOTOM ONpejeJisijlach BO3PAaCTaOL[MM yPOBHEM TeXHUYECKUX HOBalUK U
MEHSIIMMHUCA KOHLEeNUUAMU NyOGJHUYHOrO yIpaBJeHHsA: OT KOHLENIUU «HOBOTO
rocyapCTBEHHOI0 YIIPaBJeHUs» K KOHLENIIMH «MeHeJ)KMeHTa NyOJIMYHbIX IIEHHOCTEN».

flpkMM TpUMepOM HCIOJIb30BAHUS LUPPOBBIX TEXHOJOTUH [AJisi MPOTUBOJEUCTBUSA
KOpPYyILHHU IBJISETCS BBeJleHUE CUCTEMBI 3aKyNOK C UCN0J1b30BaHUEM I PPOBBIX MIaTGOpM.

3a BpeMs pedOpMUpPOBAHUS CHUCTEMBI I'OCY[ApPCTBEHHBIX 3aKylNoK B Poccuu 6bLI
NPHUHAT PsiJi OCHOBOIIOJIAraloIIMX 3aKOHOB C MOC/eAYIOLUIMM IPUHATHUEM MHOXECTBA MOIPaBOK
C 1|eJIbIO TOBBIIIEHHUs PO3PAaYHOCTH IPOLEAYP 3aKYIOK U MPOTHUBOJENCTBUSA KOPPYIIHH.

Ba)XHbIMU BeXaMHU pa3BUTUSI CUCTEMbl MOXXHO CUUTATh PAaclpoCTpaHeHHe pexuMa
NpoBeJleHUs] 3aKyNOYHbIX MNPOIEeNyp Ha Bce YPOBHU: ¢eAepasbHbIN, perdoHaJbHbIA U
MYHULIMIAJIbHBIA; BBeJeHHE ayKIMOHA KaK OCHOBHOTO croco6a 3aKynKd UM IepeBoj,
TeHJIepHbIX NpOLeAyp Ha 3JIEKTPOHHYIO IIOIIAJAKY. JJIeKTPOHHble TOPrHM, HECMOTps Ha
HajJuuue KPUTHUKM B HX ajJipeC U HeCOBepIUEeHCTBAa CYLIECTBYIOLIUX MpOLEeAYyp BCe XKe
MOBBIIIAIOT NPO3PAYHOCTb ['OCYJaPCTBEHHBIX 3aKYNOK M CHOCOGCTBYIOT CHMXKEHHIO YPOBHS
KOppymnuuu. Bo3aMOXXHOCTb OCyIeCTBJIEHUS] KOHTPOJISI B OTHOLIEHHUU 3JIEKTPOHHBIX TOPTOB
yIpPOILleHa, IOCKOJIbKY BCe COBepIIaeMble B 3JIeKTPOHHbBIX CUCTEMAX JeNUCTBUS NMPOBEPSEMBI.
[Ipu3HaHHe AAHHOTO O6GCTOATEJNbCTBA IPUBEJO K TOMY, YTO TOCYAApCTBEHHbIE 3aKyINKH
IPEUMYLIECTBEHHO NPOBOJSATCH C HCIO0Jb30BaHUEM 3JIEKTPOHHBIX IJIOWAJO0K. MckatoueHue
COCTaBJISIIOT CJy4yad, KOrjja B CHJIY 3aKOHa NpoBeJeHHMe KOHKYpPCOB K TOProB He
npejoJiaraeTcs o TeM WU UHBIM IPUYUHAM.

Poccrsi BXOJUT B YUCJIO CTPaH, KOTOpble MEePBbIMU BHEAPUIN CHUCTEMY OTKPBITBIX
3JIEKTPOHHBIX ayKIIMOHOB B KOMILJIEKC INpOLeAyp TIoCyJapCTBEHHOro 3akKasa. [JlaBHOH
NPUYMHOM aKTUBHOI'O MCIOJIb30BaHUsI JAHHOU GOpPMBI TOProB B 0COGEHHOCTH B CTpaHax C
pa3BUBaOLIENACT 3KOHOMHUKOM SIB/IsIeTCS HalleJIEHHOCTb Ha CHW)XKEHUE YPOBHS KOPPYIILHUH.
OnHako MHOTHMe HcCCIefoBaTeJd OTMeYalT, YTO KOpPYILHMOHHble NpakTUKH B Poccuy,
XapaKTepU3yoLMecss MaclITaOHOCTbIO M YCTOMYMBOCTbIO, NPUOOpESH BHJ CHUCTEMHOU
XO3UCTBEHHOW NPAKTUKU.

OpHOM M3 XapaKTEpPUCTHK CHCTEMbl T'OCYJApCTBEHHBIX 3aKyNOK B COBpPEMEHHOMU
Poccun saBssieTcss BbICOKass CTelleHb pUCKa HedPpPeKTUBHOTO paclpejeseHUs U
HCII0JIb30BaHUS 3HAYUTEJIbHBIX 06'bEMOB PUHAHCOBBIX pecypcoB. HecMOTpsi Ha MOCTOSIHHOE
COBePILIEHCTBOBAaHME 3aKOHO/ATEIbHOM 6a3bl, HANPaBJIEHHOE Ha NOBbILIEHHE JAeTaJIU3al U U
IPO3PaYHOCTH MeXaHHW3Ma roCyJJapCTBEHHBIX 3aKYIOK, a TaKXKe yKecToYeHHe KOHTPOJIS UX
peanusanuy, exerofHo GUKCHUPYIOTCS HapylleHHUs, NPUBOJsILNE K NPUYMHEHUIO Yliep6a,
HCYUC/ISIEMOTO JIeCITKaMH MWJLUIMApAoB pyb6siedl. Hannuve mofo6HOM MpOGJIEMBI MOXKHO
ONpeseNUTh, KakK IMpobJieMy aJMUHHUCTPATHBHO-NIPABOBOTO peryJdpoBaHus cdepbl
roCyJapCTBEHHbIX 3aKyNOK, a Takxke Ipo6seMy He3GPeKTUBHOCTU [ieSITeJbHOCTU
KOHTPOJIMPYIOIINX OPraHOB.

Hcnosnb3oBaHue COBpPeMEHHBIX LMQPPOBBIX TEXHOJOTHHM IOJHOCTBIO He pellaeT
npo6JsieMy Koppynnuud B chepe TOCYAAapCTBEHHBIX 3aKyNoOK, IpPOBEJEHHE KOTOPBIX
OCyIeCTBJISIeTCSl [0 MHUIMATHBE WU NPU Y4aCTUU TOCYJApCTBEHHBIX OPraHOB, OJHAKO BCe
CNOCO6GCTBYeT MOBBILIEHUIO WX MPO3PAYHOCTH, UTO JONOJHUTENBHO yCUJIMBAEeTCA 3a CYeT
BO3MOXXHOCTH OCIIApHBaHUs, KaK INPOLEeAYpbl IPOBeAEHUs 3aKyNKH, TaK M PE3yJbTaTOB
NpoBeJeHHs] TOProB, B TOM 4HCJe Bbl6opa MOCTaBIIMKa (McnosHUTeNsA). KoppyniuoHHbIe
CXeMbl OpHUEHTUPOBaHbl MNPEUMYIIECTBEHHO Ha Cy)KeHHe Kpyra Jul, J[A0MNyCKaeMbIX K
IPOBEJIEHHIO 3aKYIIKH, B IeJsX BbI6Opa JKeJaTeJbHOT0 [JI1 KOPPYMIIMPOBAHHBIX
roCy/lapCTBEHHBIX CAYXallUX NobeauTess, 6sarofapss KOTOPOMY IPOUCXOAUT XUIeHHe
O10/PKETHBIX CPEeACTB U COBEPIIAIOTCS HMHble KOPPYNLUOHHBbIE NMpaBoHapylieHus. [loaTomy
MO>KHO YTBep»/JaTb, YTO LIUPPOBbIE TEXHOJIOTUM B JAaHHOU chepe HEOOXOAMMBI, KaK CIIOCOO
NPOTUBOAEHUCTBUS KOPPYIILIUH.
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OTzenbHOE BHUMaHUE P aHan3e UPOBBIX TEXHOJIOTUH, UCII0JIb30BaHHUE KOTOPbIX
OPUEHTHUPOBAHO Ha NMPOTUBOJIECTBUE KOPPYILUH, CIeAyeT VAeJUTb BBeIeHHIO B JelicTBUE
cucteMbl «[loceitjoH» Ha ocHOBaHUU yKasa [IpesugenTta PO ot 25 anpess 2022 roga Ne 232 «0
rocyapcTBeHHOW HWHQPOPMALUOHHOM CHUCTEMe B 06JIACTH NPOTUBOJEMCTBUSA KOPPYHNLUU
«[locelloH» W BHECEHUM H3MeHEeHUN B HeKOTopble akThl [Ipe3upgeHTa Poccuiickoit
depepanuu». CucTeMa MO3BOJUT FOCOPTaHaM U IPYTUM OpPraHU3alUsIM IPOBOAUTH MPOBEPKU
Y MHble aHTUKOPPYNIIMOHHbIe MeponpUusATHs. Hanpumep, oHa NOKaKeT Ha OCHOBE COGPaHHbBIX
JlaHHBIX, CO6JII0/aJ1 JIM COTPYAHUK OTPAaHUYEHHUS, 3alIpeThl U Tpe6oBaHus.

Cucrema «IlocelioH» co3aaHa Ajsi MHGOPMALMOHHO-aHAJUTHUYECKOT0 06ecrnedyeHus
JlesiTeJIbHOCTH  deZiepalbHbIX TOCYAAPCTBEHHBIX OPraHOB, TOCYJapCTBEHHBIX OpraHOB
cy6bekToB Poccuiickoit ®epepaniyyd, OpraHoB MNYGJUYHON BJIAaCTU W TEPPUTOPHUATBHOU
n3bupaTesbHON Komuccuu denepanbHOd Tepputopun «Cupuyc», banka Poccuu, HUHBIX
opraHu3auuil o npoduUIaKTUKe KOPPYMIUOHHBIX U UHBIX IPABOHAPYILIEHUH, B TOM YHCJIE 110
NPOBEJEHNI0O C HCNOJIb30BaHUEM HHPOPMALUOHHO-KOMMYHUKALUOHHBIX TEXHOJIOTUU
aHaJIM3a U MPOBEPOK COGJII0IeHUs] OTPAaHUYEHUH, 3alIPpeTOB U TPe6GOBaHUM, YCTAHOBJIEHHBIX B
HeJaX MOPOTUBOAEWUCTBUS KOPPYHIUY, JULAMH, HAa KOTOPBIX pacHpOCTpaHeHbl TaKue
OTrpaHUYeHUs], 3allpeThl U TpeboBaHUS.

B cucreme «Iloceiijon» comepxutca uHdopMauus, nNpefocTapiaseMas B CAydasax U
nopsjiKe, MpelyCMOTPEHHbIX HOPMAaTUBHBIMH IPAaBOBBIMU akTaMH Poccuiickoit enepanuy, a
Takke HHGOpPMAIUs 0 COOII0eHUH (HeCOOBII0IeHUH) OrPaHUYeHUH, 3alIPeTOB U TPeOOBaHUH,
YCTAHOBJIEHHBIX B LleJfIX M[POTUBOJEWCTBUS KOPPYNLHMH, JHULAMHM, Ha KOTOPBIX
pacrmpocTpaHeHbl TaKyMe OTpaHUYEHHUSs, 3alpeThl U TPeOGOBaHUs, B TOM YKCJe TepCOHANbHbIE
JlaHHbIe 3THX JIUII,

WHpopmanuwo fia  BkIodeHUss B cucteMy «[loceliloH» IpeAoOCTaBJSIOT
rocyapCTBEHHble OpraHbl, OpraHbl My6JUYHON BJIACTH U TeppUTOpUAJIbHAsI N36MpaTebHas
koMuccus penepanbHoi TeppuTopuu «Cupuyc», bBank Poccuu, rocyiapcTBeHHbIe KOpTopaluy
(koMmaHuM), Ny6JUYHO-IPABOBble KOMIAHWUM, TOCYJApCTBEHHblE BHeOIO/KeTHble (GOHJAD,
VHble OpraHU3alluy U JIULQ, oNlpejesisieMble KOOPAUHATOPOM CUCTEMBI.

Co3aHue U BHeJpeHUe JAHHOU CUCTEMbI MOXKHO pacCMaTpPUBaTh KaK Ha4aJlo HOBOT'O
aTamna MPOTHUBOIENCTBUS KOPPYIIUU B TOCYIapCTBEHHBIX OpraHaX, IOTOMY YTO pedb UJET O
MacutTabHoM c6ope HMHPOpMALMU O TOCYAAPCTBEHHBIX cayxamux. [lpy 3ToM MaccuB
MHbOpMaLUU He OyJeT 6eCCUCTEMHBIM, U3 KOTOPOIO CJA0XKHO 6yZeT BblYJeHUTh TpebyeMble
cBesleHUsl. Peuyb uJleT 0 cucTeMaTHU3alMy U aHA/IN3€e CBeJleHUH 0 COBJII0IeHUH OTPaHUYeHUH U
3anpeToB, NpelyCMOTPEHHbIX 3aKOHOAATENbCTBOM /Il FOCYJAPCTBEHHBIX CAYXKaLUX.

B 4acTHOCTH, BO3HMKAeT BO3MOXXHOCTb aHa/M3a KOMMYHUKAIMHA rocyJapCTBEHHbIX
CAyXAIMX, aHa/JW3a WX OJIMKaWIIero U He TOJIbKO OKPYKEHHS], YTO OYeHb BaXHO.
[IpenycMOTpeHHBIE 3aKOHOAATENbCTBOM MEPHI MPOTHUBOAEHCTBUS KOPPYNIMU B BHIE
OTYETHOCTH O J0X0JAaX U PACX0JaX rOCyJapCTBEHHbBIX CAYXKALlMX U YJEHOB UX ceMed He
3 PEeKTUBHBI B CUJIY TOTO, YTO CUCTEMA TPUOOPETEHHUS UMYIIIECTBA HAa TPEThUX JIUII, CO3/JaHue
BKJIQJIOB HA TPETHUX JIUI] U IPUMEHEeHHe UHBIX CIOCO60B COKPBITHSA I0X0/0B, MOJyYeHHbIX B
pe3y/sbTaTe HeNpaBOMEPHOW [JeATeJbHOCTH, yKa JaBHO CO3JaHa, oOTpaboTaHa U
byHKMoHUpYyeT. [IpoBepUB [0X0Abl U pPacXojbl roCyAapCTBEHHOIO CJYXKallero, KOTOPbIH,
HampuMep, BJIaJieeT NaKeTOM aKLUi Yepe3 MO/ACTaBHOE JIMIO WM XPAaHUT CBOU CpeJCTBa Ha
CyeTax, OTKPBITBIX Ha TPETbUX JIHI| 3a PyOEXKOM, YCTAaHOBUTH (QAKT BOBJIEYEHHUsS €ro B
KOpPPYILMOHHbIE CXeMbl MPAKTUUYECKU HEBO3MOKHO.

Cucrema «IloceiifjoH», B TOM ee BHU/le, KOTOPbII NpeAIoaraeTcs co3AaTh, OyAeT
CIOCOOCTBOBATD BBISIBJIEHUIO MOJJOOHBIX CXeM, YTO MOXKET CIIOCO6CTBOBATh CHUXKEHUIO YPOBHS
KOPPYMIIMPOBAHHOCTU 'OCYAAapCTBEHHBIX CAYXKALIUX.

WTak, MOXHO cJejaThb CcjeJylollle BbIBOAbL. Pa3BUTHe M aKTUBHOe BHeJApeHHUe
IUPPOBBIX TEXHOJOIMH B cdepe NPOTHUBOAEUCTBUS KOPPYNLMHU BaKHO, ero cjeayeT
paccMaTpuBaTh Kak HOBBIM 3Tal B 60pb0e ¢ JaHHBIM HEraTUBHBIM COLUA/IbHBIM SIBJIEHHUEM.
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1.Ykas [Ipesugenta P® ot 25.04.2022 Ne 232 «O rocyapcTBeHHOM MUHPOPMaLMOHHOU
cucTeMe B 00J1aCTH NMPOTHUBOJAENHCTBUs Koppynuuu «[locelijoH» U BHECEHHH U3MEHEHUU B
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DIGITAL TECHNOLOGIES AS A TOOL TO COUNTER CORRUPTION

Karapunarly A. M.

The article discusses digital technologies as a tool for combating corruption. The legal
norms regulating the introduction of digital technologies in Russia are presented. How modern
technologies manifest themselves at the present time. The studies of A.G. Kravchenko, A.L
Ovchinnikov, A.Y. Mamychev and S.A. Vorontsov are considered. Legal methods of combating
corruption are noted.An example on the public procurement system is considered.
Familiarization with the Poseidon system. The conclusions and opinion of the author are
presented.

Keywords: digital technologies, anti-corruption, procurement, electronic bidding,
system “Poseidon”, legislation, public administration, state bodies.
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YIK 34

MPOBJIEMbI IPOTUBO/JIEMCTBUA KOPPYNILIUA

KapanyHapJibl AieHa MuxaiijioBHa
MaructpanT CeBepo-BocTouHoro dpesepasbHOro
yHuBepcuTeTa UM. M.K. AMMocoBa

MasiKyHOB AjleKcaHAp JJMCOHOBUY
HayuHbi#l pykoBoauTe b, Kanauaat puiocodpckux HayK,
JIOLIEHT, 3aBeIyIOIHUN Kadeapor TEOPUH U UCTOPUH IOCyIapCTBa U paBa

B cTaTbe paccMOTpeHbI IPo6/ieMbl IPOTUBOAEUCTBUSA Koppynuuu. UcienoBanus LA,
Ka6aHoB mo BompaM ¢yHKLMHA OpraHOB IO NPOTUBOJAEWCTBUIO KOppymnuuu. CpaBHeHUE C
€BPOIEeNCKUM ONbITOM. BO3MOXKHOCTH paspelieHUss KOHQJIMKTa UHTepecoB. M3MeHeHUs U
yHUQUKaALMSA 3aKOHOJATEJNbCTBA O NPOTHUBOJAENCTBHUU KOppynuud. BapuaHThl gocTyma K
rocyJJapCTBEHHOM W  MYHULIMNAJIbHOM  cayxbe. Omnpexaenenuve PoTanuu. AHaiu3
NpaBONpPUMEHEHHUS 3aKOHOATENbCTBA, YCTAaHABIUBAIOIET0 YTOJI0BHYIO0 OTBETCTBEHHOCTD 3a
COBeplIeHHEe KOPPYNLUOHHBbIX mnpectymieHud B Poccun. IlpepcraBieHbl pelieHUs
Bbl/leJIEHHbIX Tpo6JeM. [Ipe/icTaB/ieHbl BBIBOJbI aBTOPA.

KimodyeBble c0Ba: KOppyNuus, TOCYJAAapCTBEHHble OpraHbl U  CTPYKTYpBHI,
3aKOHOJaTeJbCTBO Poccuy, yrosioBHas OTBETCTBEHHOCTb, NPOTUBOJEHCTBUSA KOPPYMHLHUHY,
aHTUKOPPYILHUOHHbIE MeD, pOTaLUs.

kskkkk

Kak opHy 13 npo6JieM NOCTPOeHUsI CUCTEeMbI IPOTUBOLENCTBUS KOPPYILUKM B Halllel
CTpaHe MOXHO pacCMaTpUBaTh CJIOXKHOCTb W MHOTOYHUCJEHHOCTb HWCTOYHUKOB IIpaBa,
JIONYCTHUMOCTb pEeryJUpoBaHUs OTHOLIEHWH B o06llecTBe He TOJbKO Ha OCHOBaHHUU
desepasibHBIX 3aKOHOB, 3aKOHOB Cy6beKTOB P®, HO M Ha OCHOBAaHHUM MOJ3aKOHHBIX
HOpPMaTHUBHBIX MpPAaBOBBbIX aKTOB, KOTOpPble MPUHUMAKTCH TOCYJapCTBEHHbIMU OpraHaMH C
y4€TOM UX KOMIIETEHLIUH.

[1.A. KabaHoB, ucciaenys Bonpocbl GyHKIUNA OpraHoB, B 0653aHHOCTU KOTOPBIX BXOJUT
OCyLeCTBJIEHHUE JeATeJbHOCTU 10 NPOTUBOAENCTBUIO KOPPYILUH, OTMeYaeT, YTO CO3JaHHe
JIOIIOJIHUTEJIbHBIX OpPraHoB, Kak Ha ¢eJepajJbHOM, TaK M Ha pPErvoHaJbHOM YpPOBHE IO
aHasioruu ¢ YnpaBseHueM Ilpe3ujsienta Poccuiickod @epepanyd 10  Bompocam
NPOTUBOAENUCTBUA KOPPYNLMH, LaeT CBOU pe3y/bTaThbl, OAHAKO NPH 3TOM OH OTMedaeT
OTCYTCTBHE IJIy60KOM MpopaboTKH HOPMATUBHBIX aKTOB, PETYJIUPYIOLIMX TPOTHUBOEHCTBHE
KOppYHIMM Ha perdoHaJIbHOM YypoBHe, 4To, Nmo MHeHuio I[L.A. KabGaHoBa, sBJseTcs
CYyLLleCTBEHHBIM HELOCTAaTKOM.

Hecko/sbko OTBJIeKasiCb OT TeMbl, XOTeJOCh Obl 0O6PAaTUThb BHMMaHHe Ha MapajoKC
IIOCTPOEHUA POCCUMCKOM CUCTEMBbl TOCYJapCTBEHHBIX OPraHOB M OCYIEeCTBJEHUS UX
JlesiTeJIbHOCTH. [l Toro 4To6bl 60POThCS C KOPPYIMLUOHEPAMHU, TOCYAAPCTBO CO3/aeT Bce
6oJiblllee YUCJI0 Pa3/IMYHBIX CTPYKTYpP, KOTOpble GYAYT GOPOTbCS C UHBIMU CTPYKTYpaMH,
KOCBEHHO TeM CaMbIM He IIOMOrasi IPOTUBO/EHCTBOBATh IPABOHAPYIIMTEJSAM, A CIIOCOOCTBYS
yBEJIMYEHHUIO YHC/a TPaBOHAPYIIEHHH, TIOTOMY YTO YeM 60JIbllle KOJUYECTBO CAYKALIUX, TEM
6oJIblllee YHCJIO TpaBOHAPYLIeHUH 6yeT MU COBEPLIEHO.

MHOro4Mc/1eHHOCTb TOCYJapCTBEHHBIX OPTAaHOB U CTPYKTYP, B 06513aHHOCTH KOTOPbIX
BXOJUT NPOTUBOJENCTBUE KOPPYNLUU, NMPU HAJUYUU MOJHOMOYHMH MO HOPMATHBHOMY
peryJiupoBaHUI0 Heu30eXXHO BJiedeT 3a CO00M 1mosiBJAeHHe OOJIbIIOr0 KOJWYeCcTBa
N0/I3aKOHHBIX HOPMAaTUBHBIX aKTOB, UTO, KaK y»Ke ObLIO OTMEYEHO, SIBJASeTCS HeJ0CTaTKOM,
TaK KaK OCJI0XKHsIeT IpaBONPUMeHEHHUE.

BMecTe ¢ TeM, B noc/je/jHHe rojibl Hab/10JaeTca sIBHOE CTpeMJieHHue K YHUQUKaLUU
NpaBOBOTO PEryJMpOBaHUA NPOTUBOLENCTBUA KOPPYNLMU HA [10J3aKOHHOM ypoBHe. M0O>XHO
NpeJIoJIOKUTD, YTO YHUHKALMs 00yCI0BJIEHA TeM, UTO B L1eJI0M IOCyJapCTBeHHAs MOJMTHKA
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U CTIOCOG6BI ee peaM3al iy Ha TEpPUTOPUHY FOCyAapCTBa eJUHBL. Bce rocyjlapcTBeHHbIE OpraHbl
06s513aHbI IPU/IEPKUBATHCS TEX OPUEHTUPOB, KOTOPBIe ollpeie IAI0TCA IJ1aBOM rocyAapcTBa, a
TaKXe BBbICTPaWBaTb COGCTBEHHYI0 J[eATeNbHOCTb C Y4€TOM HaLMOHaJbHOM CTpaTeruu
IPOTUBOJENCTBUA KOPPYIIUH.

MoxkHO chesiaTh BbIBOJ], YTO 3aKOHOJATeNbCTBO Poccuu, peryaupyoliee BONPOCHI
IPOTUBOJENHCTBUE KOPpPYNLUMU W (GOpMHUpPOBaHME MPABOBBIX OCHOB HalMOHAJbHOMN
QHTUKOPPYIILUOHHON MOJHUTHUKH, COCTOUT U3 MHOXECTBa HOPMAaTHBHBIX NPAaBOBBIX aKTOB.
[lomo6HBIN noaxosA K GOPMHUPOBAHHIO 3aKOHOJATENbCTBA O MPOTHUBOJEHCTBUU KOPPYNIUU
MO>XHO ONPe/leINThb, KaK He OUeHb YAauHbIi B CUJIy TOTO, YTO B UTOTe IpaBoBas 6a3a COCTOUT
U3 OTPOMHOTO YMCJIa HOPMaTHUBHBIX aKTOB, YTO NPUBOJAUT K BOSHUKHOBEHHIO CJI0KHOCTEH B
acnekTe NpaBonpuMeHeHMA. HemocpeAcTBEeHHO NOJIMTHKA TOCyAapCTBa oOIpejesiseTcsa Ha
BbICIlIEM YPOBHE — Ha YPOBHE IJ1aBbl rocyjapcTsa U [IpaButennscTsa PO.

Ha Haw B3rJ1s11, B KOHTeKCTe GOpMHUpPOBAaHHS COBPeMEHHOM Mo/ie/Ii NPOTHUBOENHCTBUA
Koppynuuu B PoccuMm Ha [JAaHHOM 3Tame pasBUTHUA TOCYJApCTBEHHOCTH  CTOUT
«IPUCMOTPETHCA» K €BPONENHCKOMY ONBITY B 06JIACTH MOBBbILIEHUS aHTHUKOPPYNLMOHHOMN
YCTOMYHMBOCTH TOCYJAapCTBEHHbIX W MYHHULIUINAJIBHBIX CAYKAlMX, HMILJIeMeHTaluu
MeX/yHapOJHbIX aHTHUKOPPYILHUOHHBIX CTaHJApPTOB Ha BHYTPUIOCYJapCTBEHHOM YypDOBHE,
bopMHUpOBaHUs CHUCTEMHBIX MEXOTpacJeBbIX CBA3ed U MpeJOTBpallleHHUs KOJIIU3UHN
AHTUKOPPYILMOHHBIX NPaBOBbIX HOPM, a TaKXe K HHBIM aHTUKOPPYNLUOHHBIM MepaM,
aKTUBHO MCNOJIb3yeMbIM B cTpaHax EC, yTo B LeloM MOXeT 33/jaTb KauyeCTBEHHO HOBBIN
YDPOBEHb POCCUICKON «TPaeKTOPHUU» FOCYapCTBEHHOM aHTUKOPPYNIMOHHOM MOJTUTHUKH.

To 06CTOATENBCTBO, YTO B NOCAe[HUE TOAbl CTAIO0 BBIABJIATHCA GOJIblLIE CIyyaeB
COBeplLIeHUS NPeCcTyNJIEHHWH KOPPYNLIMOHHON HaNpaBJeHHOCTH, He CJelyeT UCTOJKOBbIBATh
KaK ycreX B IPOTUBOJ,eHCTBUM KOPPYNIHH.

[IpeacTaBisgeTcs, 4TO pedb U/eT TOJIBKO O CHY)KeHUH JJATEHTHOCTH JaHHBIX YTOJ0BHO
HaKa3yeMbIX JlesHUH U aKTHBU3aLMH IPaBOOXPAHUTEbHBIX OPIaHOB B YaCTH OCYLIeCTBIEHUS
JleATeJbHOCTY, HalpaBJeHHOW Ha BbIfBJEeHHe JIUIL, KOTOpble CKJOHHBI K COBePIIEHHIO
NpecTYILJIEHUH, Cpeiv FoCyJapCTBEHHBIX CIYXaIlUX U UHBIX JIUL.

O6pauiaeT Ha ce6s1 BHUMaHUe TOT QaKT, YTO JiesIa O KOPPYILMOHHBIX PeCTYIIEHUAX
JIOCTaTOYHO PeJIKO 3aBepIIalOTCs BbIHECEHHEM OOGBHMHUTEJIBHOIO NPUTOBOpPA U ellle pexe -
Ha3HayeHHeM HaKa3aHHUS B BHUJeE peaJbHOTO JiMlleHUsA cBobojbl. PopMUpoBaHUe cyAeGHON
NpaBONPUMEHUTE/BbHON MPAaKTUKM MNOJO6GHBIM 00pa3oM cleAyeT paccMaTpuBaThb Kak
KoppymnuuoreHHbld ¢axkrtop. [Ipy TakoM OTHOLIEHHH CO CTOPOHBI TOCYAApCTBa JIHI,
coBepllale KOPPYNIIMOHHbIe NPECTYILJIEHH, TOHUMAIOT, UTO AaXKe ecIM OYAYT OCYXK/,eHbI,
TO HaKa3aHHe Oy/leT MATKUM U He TOBJIeYeT JJ/1s1 HUX peabHbIX HEraTUBHbIX N0C/1eCTBU.

XoTesiochb Obl 3a0CTPUTb BHHMaHHE Ha TOM, YTO OCYK/JEHHble 3a COBeplIeHHe
KOPPYILHOHHBIX NPECTYIJIEHUH JIMLA, HE MOTYT NMPOXOJUTh IrOCYAApPCTBEHHYIO CAYKOY, HO
MOTYT NPOXOJAUTb MYHHUIMNAJIBHYIO CAyXKO0y. YTBepxk/JeHHe OCHOBbIBAaeTCS HAa TOJKOBAaHUH
nosioxkeHud cratbu 13 ®PepepanpHoro 3akoHa ot 02 mapra 2007 roma Ne 25-d3 «O
MYHHMIIMIAJIbHOH c1yx6e B Poccuiickoil ®efepanyn», rje 3aKpernsieHo, YTo MPensTCTBUEM AJIs
IPOXOX/IeHUsA MYHULUNANAbHON C/IYyKObI ABJAAETCA He HajJU4YMe CyAUMOCTH KaK TaKOBOH, a
OCYX/leHHe K HaKa3aHHI0, UCKJII0YaloIleMy BO3MOXXHOCTb NPOXOXK/EHHUs CITYKOBbIL.

B 4ymc0 TakKX BUJOB HaKa3aHHsI BXOJAT JIMIIEHHEe CBOGO/IbI, €CJIM JIMLO HAalPaBJIsSieTCs
JIJIS1 er0o peasibHOro OTObITUA (0OTCPOYKA UCIIOJIHEHUS NIPUrOBOPa U YCJIOBHOE OCYKJeHue He
NpenATCTBYIOT MNPOXOXKAEHHIO CJAYKObI), a TakKe 3ampeT 3aHUMaTb OMpeJie/leHHble
JOJDKHOCTU. POpMyJIMPOBKA YrOJIOBHOTO 3aKOHA OTHOCUTEJIBHO ONpefesIeHHbIX JO0KHOCTeH
KpaliHe HeCOBePILEeHHA, IOTOMY YTO eCJIU CyJ, YKaXKeT Ha 3allpeT, HallpuMep, 3aHUMaThb TOJILKO
rJ1aBHble JJO/DKHOCTH MYHMIIMNAABHOM CAYKObI, TO 3anpeT He OyAeT pacnpoCcTpaHATbCA Ha
BO3MOXXHOCTb 3aMellleHHUs UHBIX JOKHOCTeH MyHUIIMNIAJIbHON CIYXKObL.

Kak ciefcTBUe COXpaHUTCA BO3MOXHOCTb JJS TNPOJOJDKEHHS INPOTUBONpPABHOM
KOPPYILMOHHOHN [leTeJbHOCTU JAJd JIMILA, OCY>KJeHHOr'0 3a COoBepllleHHe KOpPPYNLMOHHOTO
npectyiieHusa. [lpekpallleHHe YroJIOBHOTO Jejla MO HepeaOGMJIMTHUPYIOLIEMY OCHOBaHHIO
BOOOIIIE He BJIeYeT HUKAKUX ITPABOBBIX OC/AEACTBUM, IOTOMY YTO 3HAaY€EHHUE JJ1s1 TOCTYILJIEHNS
Ha rOCy/AapCTBEHHYIO CJAyX0y KMMeeT He INpHBJIeYeHHE K YroJOBHOHM OTBETCTBEHHOCTH, a
HeCcHATas WJM HeMNoralleHHas CyAuMMOCTb. B faHHOHM 4acTu rocyjapcTBeHHas HOJIMTHKA,
OpHMeHTHPOBaHHAsA Ha IPOTHUBOIEMCTBHE KOPPYNIMH, HY/AAeTCA B COBEpLIEHCTBOBAHUH.
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[IpeanodTUTENBHBIM NPEACTABJSETCA BAPUAHT, KOT/a JAOCTYI K rOCyAAapCTBEHHON U
MYHULUNAJBbHOU ciyk6e 6yIeT MOJTHOCTBIO 3aKPbIT JJIs JIULI, TPUBJIEKABLUIHUXCS K YyTOJOBHOU
OTBETCTBEHHOCTH, ECJIM UTOT'OBOE PELIEeHHE 10 AeJy He SBJISeTCs peabUIMTHPYIOLUM, TO ECTh
npeKpalleHre yroJoBHOTO MpecjefoBaHUS MO0 HePeabUJIUTHUPYIOIUM OCHOBAaHHUSM, KaK U
OOBHHUTEJIbHBIM MPUTOBOP, CJAeAyeT PacCMaTPUBATh KAaK OGCTOSTENbCTBO, HUCKIIOYANOIlee
POXOXK/IeHHe TOCYJapCTBEHHOH CJIYKOBbI.

['ocypapcTBo, pa3pabaTbiBasi aHTUKOPPYNLMOHHYIO TOJUTHKY, CAealo aKLeHT Ha
NpeBeHLUH KOPPYNIUOHHBIX IPAaBOHAPYILEHHUH, YTO B 1€JIOM MPE/CTABJSETCS MPaBUJIbHbBIM,
HO He 3¢ PEeKTHUBHBIM U He TPUHOCAIUM 0XKHU/IAEMOTO pe3y/IbTaTa — UCKOPEeHEeHHUs KOPPYIILUU.

Bo3MOXXHOCTb pa3pellleHHs] KOHQJIMKTA HHTEPECOB VyKe Ha CTaJUU  €ro
MOTEHIMAJIbHOTO BO3HUKHOBEHHS, KOrja HEeT HeraTHUBHO OOINeCTBEHHO ONaCHBIX
NOC/NeACTBUHN, oO4YeHb BaxXHO. OJHAKO CTOUT VYUTHIBATH MCUXOJIOTHIO, KaK CaMHX
roCyJapCTBEHHBIX CJAYXKAl[UX, TaK U HUX PYKOBOACTBA. Ma/l03HAYUTENTBHOCTh KOHQJIUKTA
WHTEPECOB U OTCYTCTBHE YKa3aHHbIX MOCJAEACTBUN MOTYT SIBJASTHCS MPUYMHON TOTO, YTO
HUKaKHUX MEP K pa3pelleHUI0 He npuHuMaeTcs. [1006HbIH N0AX0/1 MOTEHIIUPYET COXpaHEeHUe
KOpPPYIIMU B FOCY/1apCTBEHHBIX OpraHax.

CiefoBaTesIbHO, 11€JIeCO00PA3HO NEepPecMOTPETh OTHOIIEHWE K KOPPYHIMOHHBIM
NpaBOHApYIleHHUsM B IPUHIIMIIE 3a CUET Y?KECTOUEHUSA OTBETCTBEHHOCTH.

B HacTodllee BpeMH HeAO0CTAaTOYHO I/ICl'IOJIb3yeTCH I/IHCTI/ITYT pOTaLlI/II/I, XO0TAd OH 6bIJI
BBeJleH B 3aKOHOJaTesbCTBO Poccuu gocratoyHo gaBHO — B 2011 roay. Porauus - sto
3pdeKTUBHBIN CIOCO6 MpeoioJieHUs KOPPYIIUH, TIOTOMY YTO YEM J[0JIbIllE JIUIO0 3aHUMAET
omnpeJieJIeHHYI0 JI0JDKHOCTD, TEM 0O0JIbIlle BO3MOXXHOCTEH /J1s1 COBepILIeHUs] KOPPYINIUOHHBIX
NpaBOHAapYILEeHUH y HEro NMOSBJISETCS.

3amnpeT 3aHUMAaTh OIpe/ieIeHHbIE IOPKHOCTH B HACTOSIIeE BPEMS YCTAHOBJIEH TOJBKO
IJIST OTAEJNbHBIX KaTeropui JIODKHOCTEN TOCyJapCTBEHHOU CayObl. [IpejicTaBiasieTcs, 4YTO
JUINTeNbHAs Cayk6a Ha ompeJie/IeHHOM MeCTe, TO eCTb B KOHKPETHOM TOCy/JapCTBEHHOM
opraHe Cnoco6CTByeT MPOsBJEHUI0 KOPPYNIUOTeHHbIX PpaKTOpoB. MexaHU3M MPeo/0JIeHUs
JaHHOW mpo6JjeMbl B HaCTosdllee BpeMs CYI[eCTBYeT, HO OH HeCOBeplLIeHEH U
pacrmpocTpaHsieTcsl TOJIbKO Ha ompejieieHHble KaTeropuu CJAyXKalux. B JaHHOM KayecTBe
BBICTYIIAeT pOTaLlHs.

HTak, 06061121 3JI0XKEHHOE, MOXKHO C/IeJIaTh CJeIy0lHe BbIBObI.

CyiecTBylolllasi B HACcTosIlee BpeMsi CUCTEMA KOHTPOJIS B OTHOILIEHHUU COGJIIOIEHUS
roCy/JapCTBEHHbIMH C/IYKaLUMHU TpeGOBaHUH aHTUKOPPYNIMOHHOTO 3aKOHOJATeJbCTBA
Hy)KZlaeTcsi B HU3MeHeHWH. [IpeANnoyTHUTEe/NbHBIM NpPEeACTABJSETCS IMEPEeCMOTP MOJUTHKU
rocy/lapcTBa, KOTOpasi OpPUEHTHPOBaHA HA CO3JlaHHWe ToJpas/ie/ieHuH, BbIIMOJHSIOINX
OYHKLIMM KOHTPOJII HENOCPEJCTBEHHO B COCTAaBe I'OCY/AApCTBEHHBIX OpraHoB. M3MeHeHue
TAaKOro MOAXO0Ja BO3MOXHO 3a CYeT CO3JaHUs NoApasJieJleHUHd TOJbKO Ha YpOBHe
BBIIIECTOSIIEr0 OpraHa, a He HEeMoCpPeJCTBEHHO B COOTBETCTBYIOIEM TIOCyZapCTBEHHOM
oprase.

AHanmu3 mnpaBONpPUMeHEHUs 3aKOHOJATEJbCTBA, YCTAHABJIMBAIOIIETO YTrOJIOBHYIO
OTBETCTBEHHOCTb 32 COBepIIIeHHEe KOPPYIIIHOHHBIX MPECTYIJIEHUH, 1I03BOJIUJI C/IeJ1aTh BbIBO/]
0 TOM, YTO NOJIMTHKA F'OCY/IapCTBa, B TOM BHU/ie, B KAKOM OHa CyIIIeCTBYET B HACTOsIII[ee BpeMs,
He I103B0JISIeT HE TOJbKO UCKOPEHHUTH, HO U CHU3UTh YPOBEHDb KOPPYIILIMH B rOCy/lapCTBEHHbIX
opraHax, l'IOTOMy 4YTO OTHOLIEHHEe K JIMLaM, COBepI.LII/IBH.II/IM KOppyr[]_U/IOHHbIe l'[peCTyr[JIeHI/IH,
ypeaMepHO MsArkoe. /[l pelieHuss JaHHOHW TMpo6JieMbl TMpeaJaraeTcs YXKeCTOUUThb
OTBETCTBEHHOCTH 3a COBepI.LIeHI/Ie KOppyrILU/IOHHbIX l'[peCTyr[JIeHI/II‘/JI, 3a c4yeT BaerrIIIeHI/IH B
HOpMax yTOJIOBHOTO 3aKOHA IMOJIOKEHHUs O HeJOMyCTUMOCTU Ha3HAaYeHHs1 HaKa3aHUs WHOTO,
YyeM peaJsibHOe JiMIlIeHHe CBO6O/IbI.

[Io pesysbTaTaM NpPOBEJEHHOr0 WCCAEJOBAaHUA 1eiecO06pa3HON  ompejieseHa
HEeo6XOAMMOCTb BBEJEHUS POTALUHU JJisd abCOJIOTHO BCEX AOJ/DKHOCTEN TocyZapCTBEHHOM
CAY>XObI U YCTAaHOBJIEHUS 3allpeTa OJHY U TY JKe JJO/DKHOCTh Ha MPOTsSKEHUU 6oJiee 4YeM IBYX
JIeT, 4YTO OyJeT CIoCOGCTBOBAaTb MUHHMHU3AIMU BO3MOXXHOCTEH JJI1 COBepIIeHUS
KOpPPYILMOHHBIX IpaBOHAPYLIEHUH.

JlaHHOe mpexJjioxkeHUe OyAeT TaKXKe CIoCO6CTBOBATbh NPOdECCUOHATBHOMY POCTY
roCyJJapCTBEHHBIX CHYXKAlllMX, IOTOMYy 4YTO 3aMellleHHWe 6o0Jiee BBICOKOU JIO/DKHOCTH
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npeAnoJaraeT HeoGXOJAMMOCTh COOTBETCTBOBAaTh 0o0Jiee BBICOKMM KBaJlHMHKALHOHHBIM
Tpe6GOBaHUSM.
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for resolving conflicts of interest. Amendments and unification of anti-corruption legislation.
Options for access to state and municipal services. Definition of Rotation. Analysis of the law
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KPUMHWHOJIOTUYECKAA XAPAKTEPUCTUKA IIPECTYIIHOCTH
HECOBEPIIEHHOJIETHHUX

KupusieHko AHHa AHApeeBHa
Maructp, ®I'B0Y BO «Poccuiickuit rocyjapcTBEHHbINA YHUBEPCUTET MPABOCYJUS»
(JlanibHEBOCTOYHBIN uIHaN)

Ha cerogHsHU 1eHb OJHON M3 CaMbIX 3HAYMMbIX ¥ BECOMBIX COLIMATIbHO-ITPABOBBIX
npo6JIeM POCCUHCKOrO OOIECTBA SIBJISIETCS MPECTYNHOCTb HECOBEPIEHHOJIETHUX. [103TOMY
HeOoO6X0/JUMO TIIATEJbHO U3y4aTh CIElU(PUKY NPECTYNMHOCTH HECOBEPILIEHHOJIETHUX, a TAKXKe
3aHUMAaTbCs  pPa3paboOTKOM  pa3/MYHBbIX  JeHCTBEeHHbIX Mep, HANpaBJeHHbIX Ha
npeaynpexieHe MPECTYIHOCTH cpenu HECOBEPIIEHHOJIETHUX. [IpecTynHoCTb
HECOBEPIIEHHOJIETHUX SIBJISETCS OCOObIM BUJIOM HPECTYNHOCTH. B faHHOI cTaTbe JaeTcs
KPUMHHOJIOrMYecKast XapaKTePUCTHUKA MPECTYIHOCTH HECOBEPILIEHHOIETHHX.

KimoyeBbie cJIoBa: NpeCTYNHOCTh; IpecTynHas JledTeJIbHOCTD;
HeCOBepIIeHHOJIETHUE; TOJPOCTKHM; TIpYIINOBasg NPECTYNHOCTb; KPHUMMHOJIOTHYeCKas
XapaKTepPUCTHKA; yroJI0OBHAsi OTBETCTBEHHOCTDb; PELIU/IUB.
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Ha ceropgHsiliHUMN fieHb OJAHOU U3 CaMbIX 3HAYMMbIX U BECOMBIX COLIMAJIbHO-IPaBOBbIX
npo6JieM POCCUHCKOro 061ecTBa SABJSETCS NMPECTYNHOCTb HECOBePIIEeHHOJEeTHUX. [loaToMy
Heo6X0/JMMO TIAaTeJbHO U3y4aTh celUUKy NpecTyMHOCTH HECOBEPLIEHHOIETHUX, a TAKKe
3aHUMaTbCsd  pa3paboOTKOM  pas3jiMYHbIX  [JeHCTBEHHbIX Mep, HalpaB/JeHHbIX Ha
npejynpexaeHre NpecTyNHOCTH Cpeid HECOBEPLIEHHOIEeTHHUX.

[IpecTynHOCTb HECOBEPIIEHHOJIETHUX SIBJSETCH O0COObIM BHJOM IPECTYNHOCTH.
HecMoTps Ha TO, YTO NPECTYNHOCTb HECOBEPLIEHHOJIETHUX PACCMAaTPUBAIOT KaK CTPYKTYPHbIU
3JIeMeHT o6llell MpPecTYyNHOCTH, BCe e JAHHOMY BUJAY CBOMCTBeHEeH ps/j, crnenupuiecKux
NPHU3HAKOB U CTPYKTYPHIL.

[lon, ~ NpecTYmHOCTBIO  HECOBEPLIEHHOJIETHUX  NOHUMAeTCd  COBOKYIHOCTb
MpecTyNJAeHHUH, KOTOpble COBEPILIAITCA JULaMU B Bo3pacTe oT 14 go 18 net. B craTbe 20
YrosioBHoro Kozekca Poccuiickoit @enepanumn «BospacT, ¢ KOTOpOro HacTynaeT yroJioBHas
OTBETCTBEHHOCTb» COJLEP>KUT nHdopmMaruio U MHUHUMaJBHOM BO3pacTe
HeCcOBepIIeHHOJIETHEr0 JiMLA. B [JaHHOM cTaTbe TOBOPUTCA O TOM, YTO YTOJIOBHOU
OTBETCTBEHHOCTH NOJJIEXKUT JIUL0, KOTOPOE Ha MOMEHT COBEpIIEeHUsI NPeCTYIJIEHUS JOCTUTJIO
Bo3pacta 16 et [2, ¢.190].

B 4nciie npecTyn/ieHHH, KOTOpble COBEPILAIOT HECOBEPIIEHHOIETHHE, 60JIbIlIAst YaCTh
KOPBICTHBIX W KOPBICTHO-HAaCHJIbCTBEHHBbIX MpeCcTyIJIeHUHA. 3ayacTyio MpecTyIlIeHus
HeCOBepIIeHHOJIETHUE COBepLIAlOT B COYy4YyacTHUH, 4Yalle BCero B rpynne. ['pynnosyio
IPECTYIHOCTb HECOBEPILIEHHOJETHUX MOXHO 06'bSICHUTD ClleLiuPUKON IICUX0JIOTUH BO3paCTa.
B paccMaTpuBaeMOM BO3pacTe XapaKTEPHBbIM SIBJISIETCS CTpeMJieHHe MOAPOCTKA K 06IIeHHUIO.
JlaHHBIM BO3pacT OTJ/IMYAETCS HEyCTONYMBOCTbIO LIEeHHOCTHBIX OpUEHTalLUH, YsI3BUMOCTbIO
INCUXUKH pebGeHKa. 3a4acTyl BOBJEYEHHE TIOJPOCTKOB B MPECTYIHYIO JAesATeJSbHOCThb
OPOUCXOJAUT MYyTEM YroBOpOB, NOpock6. ITO TOBOPUT 06 OTCYTCTBUM Y MHOTHUX
HeCcOoBepILEeHHOJIETHUX COOCTBEHHOM MO3UIUU B OlleHKe SIBJIEHUH COLUATbHON KU3HU

['1aBHBIMM 0COOEHHOCTSIMM TNPECTYIJIEHUH, COBEPIIEHHbIX HeCOBEpPLIEHHOJETHUMU
ABJIIIOTCA HEMOTHMBUPOBAaHHAsl arpeccusi U »KeCTOKOCTb. OOGBIYHO >KECTOKOCTb U arpeccust
SIBJSIIOTCSL METOJOM IHpPOsiBJeHUs] MpoTecTa pebGeHKoM. HampspkeHue, ckamjvBarolieecss B
HOJPOCTKe, MOXKET CO BPEMEHEM HAKaIlJIMBATbCs U BbIpaXKaTbCSl NPU MOMOLY arpeccuu u
»KeCTOKOCTH. bosiplas 4acTh AeTel, CKJIOHHBIX K KeCTOKOCTH M arpecCMy BOCHUTBIBAIOTCSA B
Npo6JIEMHBIX CEMbSIX.

[IpecTynHOCTH HeCOBEpPLIEHHOJIETHUX, KaK U JIIDOOMY APYyroMy BUAY MPECTYyHHOCTH,
CBOMCTBEHEH BbICOKMH ypOBeHb JIaTEHTHOCTH. JlaTeHTHas NpeCcTyNHOCTb IpeACTaBJseT
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Cco60l He3aperuCTPUPOBAaHHYI0 TOCYJapCTBEHHBIMU OpraHaMd 4acTb (aKTHYeCKOU
NPeCcTynHOCTH. JlaTeHTHas MPeCTYIMHOCTh MOXET ObITh UCKYCCTBEHHOW WJIM eCTECTBEHHOM.
Oco6eHHO BBICOKOH JIaATEHTHOCTbIO NIPECTYNEeHUN HeCOBEPIIEHHOJIETHUX OTJIUYAIOTCS TaKUe
NpecTyIJIeHUs KaK Kpaxa, rpabex U XyJIUraHcTBo [3, c.61].

Heo6xoauMo TakKe OTMETHUTb, UTO Ha ¢GoOHe OOLIero CHMWXEHUS MPecTyHHOCTU
HeCcOBepILEeHHOJIETHUX, B TO XKe BpeMs, Ha0J/I10jaeTCsl yBeJIMYeHe KOJIMYeCcTBa IPEeCTYIIEHUH,
COBepUIEHHbIX HeCOBepPILeHHOJEeTHUMU B Bo3pacTe oT 14 po 15 seT. [laHHas TeHAeHLUs
Ha3bIBAeTCH «OMOJIOKEHUEM NIPECTYNHOCTU .

Takke B mocjaeJjHUe ToJbl HAOJIIOJAeTC OMOJIOXKEHHE >KEeHCKOW IPecTYNHOCTH.
UccnepoBaTenn roBopsAT O TOM, YTO Ha CeroAHAIIHUN JieHb Ipo6JeMa NpPecTYNHOCTU
HECOBEPILEHHOJIETHUX KEHCKOTO IMoJa cTajJa o0cobeHHO OocTpod. PaHHee Hayaso
NpaBOHAPYLIEHUN 3HAYUTEJbHO YBEJUYHMBAET PUCK CePbEe3HBIX, )KECTOKHUX U XPOHUYECKUX
NpaBoOHApyLIEHUH B MocaeAyiomiye roJbl. YToOObl HAWIYYIIMM 06pa30M INOMOYb YCHUJIUSM IO
npeJoTBpalleHUI0 60Jiee Cepbe3HOT0 MPaBOHAPYIIAIOILEro NoBeJeHUs, BaXKHO, YT0ObI Cpeau
MOJPOCTKOB MY>XCKOT'O M YKEHCKOT0 I0JIa ObLIM U3yYeHbl U XOPOLIO MOHATHI KaK GpaKTOPHI
pucka (mepeMeHHble, HUMeEWIHe MOJOXUTEJNBHYI0 KOPpPEJAUl0 C JIeJUHKBEHTHBIM
NOBeJleHHEeM), TaK U CTUMyJMpyloliue GakTopsl (epeMeHHble, UMEIHe OTPULIATENbHYIO
KOppe/sILUI0 C JeJUHKBEHTHbIM MNoBeJieHHeM). [loCKOJIbKy pa3BUTHe MPEeCTYNHOCTH B
NOZPOCTKOBOM  BO3pacTe MNPOUCXOAUT B MHOTOTPDAHHOM HWHTEPAKTUBHOU  cpepe,
XapaKTepU3yoLelcs 0JHOBPeMEHHBIM BO3/leiicTBHEeM PAKTOPOB PHCKA U CTUMYJIMPOBAHUS,
BaXXHO, 4TOObl 3TU GaKTOpbl pUCKA W CTUMyAHpYoLMe GaKTOpbl aHaJU3UPOBAIUCh
OJIHOBpEeMEeHHO [5, ¢.74].

B Poccuu ¢ KaxJbIM TOJIOM YBeJHYHUBAETCS KOJUYECTBO NMPECTYIJIEHUH, KOTOpble
COBEpUIAIOTCS HECOBEpPLIEHHOJIETHUMHU C pa3/IMYHbIMU MCUXUYECKUMU OTKJIOHEHUSIMH, a
TaKKe Ha MOYBe NbSHCTBA WJIM HapKOMaHUU. JTO CBSI3aHO C TeM, YTO MOJPOCTKOBBIN
BO3PAaCcTHOM KPHU3HMC 3a4acCTyI0 CONPOBOMKAAETCA PA3/IMYHBIMHU IICUXOJOTUYECKUMU CABUTAMHU.
YdeHble, 3aHUMaLMecss HU3y4YeHHEM [JaHHOrO BOINpOCa, TOBOPSAT O TOM, YTO Cpeau
HeCOBePILEeHHOJIETHUX, KOTOpble COBEPLIMJIM TaKHe NPECTYIJIeHUs], KaKk YOUNICTBA, KpaxH,
rpabexxu, pa3bou, 6oJiee OJIOBHHBI UMEIOT PACCTPOUCTBA IICUXHUKU, KOTOpPbIe He JIMIIAIT UX
BMEHSIEMOCTH. YNOTpebJieHHe alKOToJii WM HapKOTUYECKUX CPeJCTB TaKkKe SBJSETCH
NPUYMHOM COBepLIeHUsI MHOXeCTBa MNpecTyIJIEeHUH HecoBeplleHHOJeTHUX. [logpocTku
0COOGEHHO YyBCTBUTEJIbHBI K aJKOTOJII0 U HAPKOTUYECKHM BelllecTBaM. UMEHHO B COCTOSIHUU
OTIbSIHEHUSI MOSIBJISIIOTCS MBICJIM O TOM, YTOOBI UTO-TO YKPACTh, COBEPLIUTS [1, €.32].

OcHOBOIt MHOMeCTBa MpeCTYIUIEHUH, COBepIIaeMblX HeCOBepLIEHHOJETHUMH,
SIBJSIETCSI TPEBOXKHOCTb. 3ayacTyl0 IMOJAPOCTKM MbITAIOTCA NPEOJ0JeTb TPEBOXKHOCTD,
MCIOJIb3Y$ JIJISl 3TOr0 pa3/IMyHble BO36YK/alolI1e BelleCTBa.

B nocsiesHee BpeMs Ha6J/I0aeTCsl BO3pacTaHHe KPUMUHAIBHOTO NpodeccoHaIn3Ma
HeCOBEPILEeHHOJIETHUX NPECTYNHUKOB. /lJid HEKOTOpbIX TIPYII NOAPOCTKOB MpPECTyMHas
JlesITeJIbHOCTb CTAHOBUTCS OJJHUM M3 TJIaBHBIX CIIOCOGOB NMPOBEJIEHUs] CBOGOJHOTO BpEMEHH.
MHorue ocy/ieHHble HECOBEPIIEHHOJIETHHE TPECTYITHUKH FOBOPSIT O TOM, YTO HAMePEBAIOTCS
B JlaJIbHEHNIIIEM MTPOI0J/KATh CBOIO MPECTYIHYIO /e TeJbHOCTb [4, c.215].

PenuuB npectynJeHul, copepliaeMblx HECOBEPIIEHHOJIETHUMH, SIBJISIETCS OJHUM U3
XapaKTepHbBIX MPU3HAKOB MPECTYNHOCTH HECOBEPIIEHHOJIETHUX.

B cooTBeTCcTBUM cO cTaThel 18 YrosoBHoro kojekca Poccuiickoit @epepanuu peyuaus
- 3TO COBeplleHHOEe YMBbILULJIEHHOe IMpecTylJeHue JIUIOM, KOTOpoe HMeeT CyJUMOCTb 3a

YMBbIILLJIEHHOE NpecTyIJeHue, COBepIIEHHOE paHee. Penuius NpPeCTyIHOCTU
HeCOBepIeHHOJIETHUX NPe/ICTABJSAET COO0HM OT/Ie/IbHBIM HHCTUTYT POCCUMCKOTO YTOJIOBHOTO
npasa. OCHOBHBIMU NpUYUHAMU penuguBa COBepIIeHUs NpecTylnJaeHun

HECOBEpPIIeHHOJIETHUMHU  fABJAIOTCA  COLUa/JbHble,  3KOHOMHYECKHEe,  KYyJbTYpHBIE,
HpaBCTBEHHbIE, IPAaBOBbIE IPOOJIEMBI.

PenjuiuBHas NpecTyNHOCTb HeCOBepLIEHHOJETHHUX UMeeT BBICOKYI0 00IeCTBEHHYIO
OIACHOCTb HE TOJIBKO B CUJIy CBOEH PacIpOCTPAHEHHOCTH, HO TaKXKe U3-3a CBOUX OCJIeCTBUM.
[loBTOpHasi NpecTynHOCTb CpeJH HeCOBepLIEHHOJIETHUX TOBOPUT O TOM, YTO y JeTel,
COBEpUIMBIIMX MpeCcTylJleHWe, HayuMHaeT (OPMUPOBATbCA CTOWKasg NpPOTHBOIpPaBHas
yCTaHOBKa.
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Takum 06pa30M, MO?HO TOBOPpHUTb O TOM, 9YTO NPECTYIIHOCTb HECOBEPIIEHHOJIETHHUX
ABJIAETCA CBOEO6p33HbIM HUHAWKATOpPOM COL{HaJ’IbHOﬁ NpecTynHoCcTu B 06Ll.leCTBe. Takas
MNpecTynHOCTb CeroaHd OTJIM4aeTCAd JIaTEHTHOCTbIO, 3a9aCTyl0 UMEKOT I‘pyr[l'[OBOﬁ XdpaKTep.
Takke MO>KHO yTBEPXAAThb, YTO NPECTYNMHOCTb HECOBEPIIEHHOJIETHHUX CeroAHA BbI3bIBAET
OCO6y1'O 00€eCIIOKOEHHOCTb COBPEMEHHOTI'0 O6LL[€CTBa.

CIMCOK UCM0JIb30BAHHbIX HCTOYHHUKOB

1. A6pamsn C.K. [IpecTynHOCTb HECOBEPILIEHHOJIETHUX C ICUXUYECKUMU aHOMAJTUSIMU:
cocTosiHue npo6JeMbl // HoBbiMl yHuBepcHUTeT. Cepus «IKOHOMHUKA U mpaBoy». — 2021. - Ne5. -
C.211-212.

2. bxue P.b. 0coGeHHOCTH  KOPBICTHO-HACUJbCTBEHHOW  MNPECTYMHOCTU
HeCOBEPILEeHHOJIETHUX B COBpeMeHHbIX ycjaoBusax // W3sBectusa HxHoro denepaibHOro
yHuBepcuTeTa. TexHudeckue Hayku. — 2020. - Ne2. - C.345-348.

3. Tonskoa EJI. KpumuHoJsioruyeckass  XapaKTepUCTHKA  MPeCTYHHOCTU
HecoBeplleHHoJIeTHUX // Science Time. - 2020. - Ne3. - C.178-180.

4. XucmatysaauHa P.P. [IpectynHocTh HecoBepiueHHoJleTHUX // E-Scio. - 2019. - Ne10.
-C.310-314.

5. lllnsiirep, A. B. 0co6eHHOCTH KeHCKOM MOoJAPOCTKOBOM npecTynHocTU B Poccuu / A.
B. Ulngiirep // Mosiogoit yuenbit. — 2019. — Ne 16 (254). — C. 153-155.

CRIMINOLOGICAL CHARACTERISTICS OF JUVENILE DELINQUENCY

Kirilenko A. A.

To date, one of the most significant and weighty socio-legal problems of Russian society
is juvenile delinquency. Therefore, it is necessary to carefully study the specifics of juvenile
delinquency, as well as to develop various effective measures aimed at preventing juvenile
delinquency. Juvenile delinquency is a special type of crime. This article provides criminological
characteristics of juvenile delinquency.

Keywords: crime; criminal activity; minors; adolescents; group crime; criminological
characteristics; criminal liability; recidivism.
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NNPEAEJ/IBI OTBETCTBEHHOCTH TAMOXKEHHbIX
NNPEACTABHUTEJIEN ITIPU COBEPIIEHUH TAMOZKEHHbBIX
IMMPABOHAPYIIIEHUH

Knumenko EBrenus AjiekceeBHa

MarucTp npaga, npenojaBaTe/ib KapeApbl KOHCTUTYIIMOHHOTO U MEX/IYHAPO/HOTO
npaBa OpeHOYPrcKOro UHCTUTYTA (uanan) YHUBEpCUTETA

umenu O.E. Kyraduna (MI'TOA)

B AaHHOI‘/JI CTaTbe paCCMAaTpPHUBAIOTCA 0COOEHHOCTH OTBETCTBEHHOCTU TaMOXKEHHOTO
npeacraBuTesid, HUCCieayeTcd COOTHOIIEeHHuE 00s13aHHOCTEHN A€KJIapaHTa WU TAMOXXEHHOTI'0
npeacraBuTeJid B  paMKax  COJIMAAPHBIX 06H33TeﬂbCTB, AHAJIMU3UPYIOTCA  IIpeJeJibl
OTBETCTBEHHOCTH TaMO>XeHHBIX Hpe,ZLCTaBHTEJIeﬁ 3a COoBepIlIeHHne TaMO>XeHHBIX
npaBOHapymeHHﬁ KaK yC/ioBUE conn,qapﬂoﬁ 0053aHHOCTH TaMOKEHHOTO npeacraByUTEJIA.
0O60CcHOBBIBaeTCS BbBIBOJ, O HEO6XO,£[I/IMOCTI/I COBEPIIEHCTBOBAHHA IIPABOBOI0 peXHWMa
NpHBJIeHEHHUA K OTBE€TCTBEHHOCTHU TaMOXKEHHOro IMnpeAcTaBUTEJId, a TaKXe BHECEHHUA
W3MeHEeHUH B TaMOXKeHHOe 3aKOHOAAaTeJIbCTBO.

KioueBble CjI0Ba: TaMOXXEHHBIN npeacraBuTe b, AEKJ/IAapaHT, 3KCOeguTOop,
TaMO>eHHbIe OpraHbl CoJIngapHada 06H33HHOCTb, OTBETCTBEHHOCTD, CoJInjapHasa
OTBE€TCTBEHHOCTDb, TaAMOKE€HHbIE€ [IPABOHAPYIIEHHWA; ACKJ/Iapalrd, JOTOBODP.
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Pa3zBuTHe TaMOXXeHHOTO 3aKOHOJATeJbCTBA O00yCJaB/JIMBAaeT  CylleCTBEHHbIe
M3MeHeHUsl 3JIeMEeHTOB I[IPaBOBOrO0  CTAaTyca TaMOXXEHHOT0 INpejCTaBUTessd  Kak
npodeccHOHA/JBHOTO YYaCTHUKA BHEIIHE3KOHOMHYECKOW [esTeJbHOCTH, CBS3aHHblE C
BCTyIJIeHHMeM B cujy TamoxkeHHOro Kozekca EBpasuiickoro skoHoMu4yeckoro corsa ot 11
anpesis 2017 r. (ganee - TK EA3C).

[Ipexxae Bcero, HEO6X0JUMO OTMETHUTD, YTO OJTHOM M3 0COOEHHOCTEH JeATeNbHOCTU
TaMOXXEHHOI'0 IIpe/iCTaBUTe MOXKHO CUMTATh COJNMJAPHBIA XapaKTep ero OTBETCTBEHHOCTH,
YTO cJjeAyeT W3 MNy6JUYHO-IPABOBOM MPUPOAbl TaMOKEHHBbIX OTHOolleHWH. Tak, B cuiy
yKa3aHUA TaMOXKEeHHOT0 3aKkoHogaTenbcTBa EAJC y TaMOXeHHOr 0 Ipe/iCTaBUTe Il BOSHUKAET
CoJIMJlapHasi 06513aHHOCTb C JIeKJIapaHTOM 10 YIJIaTe TAMOXKEHHBIX MOLLJIMH, HAJIOTOB, HHBIX
NOUJIMH B CJly4ae COBeplIeHUs TaMOXXEHHbIX OllepallMid OT ero UMeHH, eCJM HHOe He
yCTaHOBJIEHO HAllMOHA/bHBIM 3aKOHO/JAaTeNbCTBOM (4. 4 cT. 405 TK EA3C).

Ha nmnpakTuke cosnpapHass OTBETCTBEHHOCTb TaMOXEHHOTO IpeJCTaBUTEsA
BbIpa@KaeTCs, HallpuMep, B TOM, YTO YBeJlOMJIEHHE O He yIJIaYeHHbIX B YCTAHOBJIEHHBIN CPOK
CyMMaX TaMOXEHHbIX IOLLJIMH, HAJOTOB WU MeHeld TaMOXXEeHHbIM OpraHoOM MOXeT ObIThb
HalpapJIeHO WM JeK/JapaHTy, WM TaMOXEHHOMY IpeJICTaBUTeJI0, WJH, YTO 4allle BCEro
BCTpeyaeTcsi, 060MM yKazaHHbIM JinLaMm (1. 3 cT. 73 TK EASC).

B 3Toil cBsA3M, HecMOTpsA Ha OOLHe 33/la4d TAMOXXEHHOTO I[peACTaBUTeNs U
JleKJapaHTa, MOXHO CJeJlaTb BBIBOJ, YTO UX MHTEpechl, 3a4acTylo, He coBnajawT. Eciu
y4acTHUKU B3I/l KaTeropvyeckd HacTauBalOT Ha BapHUaHTe JeKJapUpOBaHHUA TOBApPOB 3a
eyaTbl0 TAMOXXEHHOTO INpeJACTaBUTe/sl, TaK KakK I[0JIaral0T, YTO NpU BbIGOpe JAaHHOTO
BapHaHTa BCHO IOJHOTY OTBETCTBEHHOCTU Iepes, TaMOXX€HHbIMUM OpraHaMy, B CJy4ae
BO3HUKHOBEHMS NPO6JIeMHBIX MOMEHTOB, BO3bMeT Ha cebsl TaMOXKeHHBIH NpeJcTaBUTeNb. To
TaMOXXEHHBIN NpeJCTaBUTe b, CO CBOEH CTOPOHBI, 3aKJ/i04asd AOTOBOP HAa OKa3aHHUe YCJIYT C
y4acTHUKOM B3/I, HanpoTUB, BK/IOYaeT B HEr0 BCe BO3MOXHbIe TyHKThI, YTOObI 06€30MaCHUTh
ce6s NPy BOSHUKHOBEHHUH JIIOOBIX IPETEH3UH CO CTOPOHBI TAMOXKHU.

[Ipy sToM, HeyTemUTeNbHasA U OopHLMAJIbHAsA CTAaTUCTUKA TaMOXXeHHBIX OpraHoB. B
yacTHOCTH, B 2022 roay TaMOXXEHHBIMU OpraHaMu Bo36yxJeHo 146 936 pen o6
aIMMHUCTPATUBHbBIX IPaBOHAPYyLIeHUAX. Y U3 06111ero KOJM4ecTBa JeJi, B30y JeHHbIX B 2022
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roay, 50,7% (74 495 pen) npuxofUTCA MMEHHO Ha Opuaudeckux jaul. IIpu stom, ecau
CpPaBHUBAaTh CTAaTUCTUKY XOTsd 6bl HauumHasg ¢ 2016 roja, TO 3aMeTHUM CTPEMUTEJbHYIO
AuHaMuKy (ecain B 2016 roay KoJIMYeCTBO BO30OYKAEHHbIX e 00 aJMHUHUCTPATHUBHBIX
NpaBOHapYILEeHUSAX B OTHOLIEHHUH IOPUUYECKUX JIUL 6bLJI0 TPpUMEPHO 33 ThicA4YH, TO B 2022
ro/ly KOJIU4eCTBO JieJ1 y>Ke 0K0JIO 75 ThICSY).

B nomoGHBIX 0OCTOSTEbCTBAX HEOOXOJUMMOCTbH  UCCJHENOBAaHUS  NPeJesioB
OTBETCTBEHHOCTH  TaMOXEHHOr0 MpeJACTaBUTeJs 33  COBeplleHHe  TaMOXXeHHBIX
IpaBOHApyLIeHUH He TepsieT CBOeH aKTya/IbHOCTH.

[Ipexxae Bcero, BaXKHO OTMETUTb, YTO IpeJesbl OTBETCTBEHHOCTH TaMOXXEeHHOI0
NpeJiCTaBUTeJIs] ONPeesSIOTCA TaMOXEHHBbIM 3aKOHOJATeJbCTBOM B 4YacTH 3aKpelJeHus
00513aHHOCTEN TaMOXXEHHOTO MpeJCTaBUTeJs, a Takxke clenudUKe HUX COOTHECEHUS C
00s1I3aHHOCTSIMHU JIeKJIapaHTa.

Bo-BTOpbIX, TpaHULbl [JAesTEJbHOCTH TaMOXEHHOTO IMpeACTaBUTeNs JieXaT B
IJIOCKOCTH J0TOBOPA, 3aKJII0YEHHOTO C JeKJIapaHTOM JIM60 3KCIeJUTOpPOoM (eciv o JOTOBOpY
TPAaHCIOPTHON 3KCIEAULINU JAeKJIapaHT MOPYUUJ IKCIEJUTOPY 3aK/IIUYUTh TaKOH A0roBOp),
yTO npsaMo ciaeayeT U3 1. 2 ¢T. 401 TK EA3C.

B d4acTHOCTH, CT. 346 3akKpenJseT, 4YTO TaMOXXEHHBIM NpeACTaBUTeJb BIIpaBe
OTPaHUYUTB chepy CBOeH AeaTeNbHOCTH (II. 2), a TaKKe peAycMOTpeTh 06513aHHOCTD yIlJIaTa
TaMOXXEHHbIX MOUIJIMH, HaJIOTOB, CIEeLHa/bHbIX, AHTUJEMIMHIOBbIX, KOMIIEHCALlUOHHbBIX
MOIJIVH, IPOLIEHTOB, NeHeH, TAMOXKeHHbIX C60POB TaAMOXKEHHBIM NpeiCTaBUTeNeM (II. 5).

Bo-BTOpbIX, Npejebl OTBETCTBEHHOCTH TAMOXKEHHOI'O MpeJACTaBUTe s HANpSMYIO
3aBUCAT OT J0Ka3aHHOCTH COCTaBa IpaBOHapylleHUs. M ecJu MO yroJoBHBIM COCTaBaM
OTBETCTBEHHOCTb HECYT y2Ke KOHKpeTHbIe PU3UIECKUE JIUIA, KOTOPhIE YCTAaHABJIHUBAIOTCS MPU
NpOBeJeHNHU paccaef0BaHUs IPeCTYIIEHUs B TaMOKeHHOH cdepe, To BOIPOC PUBJIeYEeHUsI K
aJIMMHUCTPAaTUBHOM OTBETCTBEHHOCTU BBbI3bIBAET HEMAJIO CJAOXKHOCTEH, YTO HaNpsiMylo
CBSI3aHO C BOINPOCOM OLIEHKH BUHBI. Heo6xXoJuMO NOAYEpKHYTb, YTO C TOYKU 3peHUs
KOHIIENMUUU 3aKOHOJATeJbCTBA 00 aJMUHUCTPATHUBHBIX INPaBOHApYLIEHUSX, BHUHA
IOpUAUYECKOTO JIMLA B COBEpPLUIEHUU aMUHUCTPATUBHOIO NpaBOHApYILIEeHUsI CBSI3bIBAETCS C
BO3MOXXHOCTBIO COOJIIOZIEHUS UM ITPABUJI M HOPM, 3a HapyuleHue KoTopbix KoAIl niu 3akoHaMu
cy6bekToB PO npesycMoTpeHa 0TBETCTBEHHOCTD: IOPUAUYECKOE JIULO0 TPHU3HAETCS BUHOBHBIM
B COBepUIEHUU aJMUHUCTPATUBHOrO MpaBOHApYILIeHUs], eclIU GyAeT YCTaHOBJIEHO, YTO OHO
MMeJI0 BO3MOXXHOCTb COGJII0JeHUsl IPaBUJI U HOPM, HO He BBINOJIHUJIO BCe HEOOXOAMble U
3aBUCAIIME OT HETO MephI 10 CO6JII0/IeHUI0 TPe60BaHMH 3aKOHOAaTeAbCTBA (4. 2 cT. 2.1 KoAll).

Takasi KOHCTPYKLMsS BHUHbl IOpUJMYECKOTO JiMLA OecciopHO yJA0O6HA JJis
rocyJapCTBEHHbIX OPraHOB U TaMOXXEHHBbIX OPraHOB, B TOM 4HCJe, HO JaJeK0 He Bcerja
crpaBe/JIMBa C TOUKU 3pEeHUS JIUL, IPHUBJIEKAaeMbIX K a/IMUHUCTPATUBHON OTBETCTBEHHOCTU. B
YAaCTHOCTH, MPUXOJAUTCS KOHCTaTUPOBATH, YTO MOJA06HAsA KOHCTPYKIIUS He CoTJIacyeTcs C 4. 7
cT. 346 HOBOoro ®enepanbHoro 3akoHa ot 03 aBrycra 2018 r. N2 289-®3 «0 TamM0XeHHOM
peryaupoBaHud B Poccuiickoin ®Pefepauid U O BHECEHMU HU3MEHEHHWH B OT/eJIbHbIe
3aKOHO/JaTeJibHble akThl Poccuiickoil @efepanim».

CorJsiacHO Ha3BaHHOU CTaTbe TaMOXXEHHbIHN NpeACTaBUTE/Nb HE HECET C JeKJIapaHTOM
COJIUIAPHYI0 06513aHHOCTD M0 YIlJIaTe TaMOXKEeHHbIX [J1IaTeXKel B TOM CJIy4ae, eC/IU UCIIOJTHEHUE
TaKOW O0G6S3aHHOCTH CBSI3aHO C HCIOJIb30BaHUEM NpPH MNoJave JeKJapallid Ha TOBaphl
noJJle/IbHbIX JJOKYMEHTOB, JIOKyMEHTOB, OJIyYeHHbIX HE3aKOHHbIM IYTEM U, €CJIM UMEITCS
Jl0Ka3aTeJIbCTBA TOT0, YTO TaMOXXEeHHbIN NIPeJCTaBUTe b He 3HAJI UJIU He JJ0JXKeH ObL 3HaThb O
HE3aKOHHOCTH NlepeMellleHrs] TOBAapOB Yepe3 TaMOXKeHHY1o rpaHuly Corosa.

Yka3zaHHasi HOpMa TpeOyeT KOMILJIEKCHOHW OIeHKU BHWHBI IOPUAUYECKUX JIHI B
COBEpUIEHUU aJAMUHUCTPATUBHBIX MPABOHAPYIIEHUM C yUeTOM BHHbI €ro JJ0/LDKHOCTHBIX JIUI
JUb0 TMpeJiCTaBUTeJeH, AelcTBUs (0e3/1elCTBUE) KOTOPbIX OOYCJOBHJM COBepIlleHHe
NpaBOHApYILEeHHs, a TAKXKe C y4eTOM 00bI4aeB /1eJI0BOro 060p0Ta U Ollpe/ie/IeHHbIX KpUTEPUEB
OCMOTPUTEJBHOCTH MNpPH BBHINOJHEHHUHW BO3JIOKEHHBIX HAa Y4YaCTHUKOB IPAaBOOTHOLIEHUM
NpaBuJI OB/ EHUS.

OfHako, Ha NpaKTHKe BbISICHATb W JOKa3blBaTb yKa3aHHble 0OCTOSITEJIbCTBA
NPUXOJUTCS He TAMOXKEHHBIM OpTraHaM, a TAMOXKEeHHBIM IpecTaBUTeAsIM. HanpuMmep, 3Has in
TaMOXXEeHHbIM NpPeJCTaBUTE/b 0 HE3AKOHHOCTH IepeMelleHHsl TOBAPOB Yepe3 TaMOXKEHHYI0
rpaHULy WU He 3HaJI. U fjeio He B TOM, UTO 3aJacT UHCIEKTOP, KOTOPbIM 6yZeT onpauiuBaTh



CtpaHuna |44

3dKOHHOI'o IMmIpeacraBHUTEIA JiKWL4d, HNPHUBJIEKAE€MOIo K OTBETCTBEHHOCTH, 4 HACKOJIbKO
00'bEKTUBHO IIOTOM 6yaeT 9TO OLI€EHEHO. A 2TO BaXKHO He TOJIbKO AJid TOro, YTOOBI INpaBUJIbBHO
pa306paTbCH - BUHOBEH TaMOXeHHBIH npeacrtaByuTeJIb B COBEPIIEHHUH ITPABOHAPYUIEHUA UJIN
He BHMHOBEH, HO MW B TOM, 4YTOOBI B nocdjeayrmemMm ornpeaejuTb HaJIndue com/mapﬂoﬁ
00513aHHOCTH TaMO>XEHHOT0 npeacTtaByUTesid 110 yIjlaTe TaMOXXEHHbIX IJ1aTexen.

B HOAO6HOI>1 CUTyalluU <<al'[pPIOpHOﬁ BHMHOBHOCTHU TAMOXEHHOTI'O IpeACTaBHUTEJIA»
n30eKaThb HEOOG0CHOBAHHOTO IMMpUBJIEHE€HUA K OTBETCTBEHHOCTH BO3MOXHO JIMIIb ITPH YCJIOBHUH
HO,Z[pO6HOFO peryjinmpoBaHUdA 00513aHHOCTEH TaMOXKEHHOI0 npeacraBuTe/Id B pPaMKax
A0roBopa C IeKJIapaHTOM, d TAKXe BbICTPAWBAHHA 'PaMOTHBIX HPUAUYIECKHX OTHOIIIEHUH.

Takum O6p330M, Aaﬂbﬂeﬁﬂleﬁ COBEPIIEHCTBOBAHHE [TPABOBOTO CTATYyCA TAMOXXE€HHOT'O
npeacraBuTesid, Ha HAWl B3rJd4, BHAWTCA B yJy4YlII€eHHWHW Kade€eCTBa HOPM pOCCI/II‘/JICKOFO
3aKOHO/JaTeJ/JIbCTBA, B YaCTHOCTHU B KOHKPETHU3alUH Ipe/ieJIOB OTBETCTBEHHOCTHU TaMOXXE€HHbIX
HPEACTaBHTeﬂeﬁ 3a COBepIIEeHHE TaMOXEHHbBIX npaBOHapymeHI/Iﬁ.
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LIMITS OF LIABILITY OF CUSTOMS REPRESENTATIVES IN THE COMMISSION
OF CUSTOMS OFFENSES

Klimenko E. A.

This article examines the specifics of the responsibility of the customs representative,
examines the relationship between the duties of the declarant and the customs representative
within the framework of joint obligations, analyzes the limits of responsibility of customs
representatives for the commission of customs offenses as a condition of the joint duty of the
customs representative. The conclusion about the need to improve the legal regime of bringing
a customs representative to responsibility, as well as amendments to customs legislation, is
substantiated.

Keywords: customs representative; declarant, forwarder, customs authorities joint
duty, responsibility, joint liability, customs offenses; declaration, contract.
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3AUIMTA ITPAB IIOTEPIIEBIIETO X BOSMEIIEHUE
BPEJA OT INIPECTYIIVIEHUHN

Ky3Hen0B AjlekcaHAp AJIeKCaHAPOBUY

KaHnauzaT 1opujuiecKyx HayK, JOIEeHT,

®I'BOY BO CeBepo-KaBkazckuii dpunan «Poccuiickuia
roCyapCTBEHHbIN YHUBEPCUTET IPABOCY AUA»

IlokyTHAs Oibra AjieKcaHApOBHaA
Ctynentka ®I'BOY BO CeBepo-KaBkasckuit punnan «Poccuickuit
roCy/JapCTBEHHBINA YHUBEPCUTET MPABOCY AHSI»

B craTbe u3saraeTcs 3aldTa IpaB IMOTepHEBIIEro M BO3MelleHHWe Bpela OT
npectynieHuid. O6paliaeTcs BHUMaHHE Ha NpaKTHYeCKHe MpolleccyasibHble MPOo6JEMBI, C
KOTOPbIMHM CTaJIKUBAalOTCS MPaBONPUMEHUTENM MpPU 3allUTe IpaB MOTEPHEBLIUX MNyTeM
KOMIIEHCALlUM MOPAJIbHOr'0 BpeJila U BO3MeEIeHUH MaTepuasbHOro yuep6a. [Ipeasaratorcs
NyTU pelleHUs1 IMOCPeJCTBOM BHECEHUs H3MeHEeHHWH B 3aKOHOJATeJbCTBO W CO3JjaHUS
KOMIIeTEHTHBIX OpraHoOB. ABTOPOM M CC/eIyI0TCS BONPOChI BO3MeIlleHHs Bpe/ia MOTepIeBUINM
C TO3UIMHA YTrOJIOBHO-MPABOBOr0 MexaHHW3Ma BO3/leMCTBUS Ha JaHHYI cdepy HPaBOBBIX
OTHOILIEHUH.

KioueBble cj10Ba: yroJioBHOe Cy/JONPOU3BOJCTBO, MOTEPIEBLINH, MPECTYIJIEHHE,
KOMITeHcalus, BO3MellleHHe Bpe/la, HaKka3aHWe, OTBETCTBEHHOCTD, 3alllUTa.

kskkkk

OpaHa U3 KJ/KOYEBbIX KOHCTUTYLHUOHHBIX TrapaHTUH, ompefessoLMX MapajurMmy
NPaBOBOTO TOCYAapCTBa, COJEPXKUTCS B AuUcno3ulMU CT. 52 KoHctuTyuuu Poccuiickoit
depepanuu: «lIpaBa mnoTepneBUIMX OT MPECTYIVIEHHUH U 3J0yHOTpPeGJIeHUH BJIACTHIO
OXPaHSIOTCS 3aKOHOM. ['oCcy1apcTBO 00ecneYruBaeT MOTEPIEBIIMM JOCTYI K MPABOCYAUI0 U
KOMIIeHCAllul0 NpUYMHeHHoro ymepb6a» [1]. Hcxoaas U3 coaepkaHus  JTaHHOM
KOHCTUTYLIMOHHO-IPAaBOBOM HOPMbI, BUAUTCSA OYEBUJHBIM BBIBOJ O TOM, YTO BO3MeIlleHHUE
Bpe/Zia TMOTEpPIEeBIIMM M oO0ecliedeHHe J[JO/DKHOTO YPOBHS HMX NPABOBOW 3al[UIIEHHOCTH
SIBJISIIOTCSL OJHUM U3 NPUOPUTETOB KaK B 1|eJIOM rOCyJapCTBEHHOUM NMOJUTUKU Poccuy, Tak u
0TeyeCTBEHHOU yroJIOBHOM MOJIMTUKYU B YaCTHOCTH.

[IpencTaBisgeTcs, 4YTO TOCYAAapCTBO, 3aKpPemuB COGCTBEHHBIH CTATyC TrapaHTa
obecrieyeHHs] BO3MeIeHUSI BpeJia NOTEPHEBIINM, 005130 Ce0s1 aKTUBHO Y4aCTBOBAaTb B
npolecce BOCCTAaHOBJIEHUSI I[paB KaKJOro TpaKJaHWHA, KOTOPOMY B pe3yJbTaTe
npecTyIJieHHus ObLI IPUYUHEH Bpe/.

OpHolt u3 ¢GOpM 3alUTHI WUHTEPECOB MOTEpPNEeBLUIMX OT MPEeCTYIJIEHUH SBJSeTCA
NpH3HAaHUE JODKHOCTHBIMU JMLAM, BeAYLIUMU NMPOU3BOJACTBO 0 YIOJIOBHOMY [JeJy, JIUL,
KOTOpPbIM MpeCcTyllJIeHueM INpPUYUHEH HMYLIeCTBEHHbIM BpeJ, CpaJaHCKUMU HCTLAMU.
CorslacHo cratbe 54 YroJsioBHO-poliecCyasibHOTO Kojekca Poccuiickoin @epepanuu
cnefoBaTeNb BIpaBe IMpPU3HATbH JIMIO, IpPeCcTyIJIeHHeM KOTOpPOro IpUYUHEH YLIEPO,
rpakJaHCKUM OTBETYMKOM [0 YyTOJIOBHOMY Jeny [2].

OpHoM U3 po6JieM peasv3al vy rapaHTUH obecriedeHus: FOCyJapCcTBOM KOMIIEHCALIUU
NPUYUHEHHOTO yillep6a NoTepPNeBLINM SIBJS€TCS HEBO3MOXXHOCTb YCTAHOBUTh BUHOBHOE JIML0
10 YTOJIOBHOMY JeJ1y.

BBuUly TOTO, YTO 3aKOHOM He perjiaMeHTUPOBaH MOPsJ0K BO3MeLeHUs MOTepIleBLUIEMY
KOMIIEHCAlUM TNPUYMHEHHOrO INpeCcTyIJIEHHWEM Yyllepb6a HHBIMHU CIOCO6aMM, KpOMe Kak
NOCPeACTBOM INPU3HAHUS BUHOBHOIO JIMIA TPaXJAHCKMM OTBETYUMKOM, Ha INpPaKTHKe He
[03BOJISIET IOTEPIIEBLINM B II0JIHOM Mepe peaju30BaTh JaHHOE NPaBo.
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OpHako, MpaKTHKa CBUJAETEJbCTBYeT O TOM, YTO pa3bsCHeHUEe I0J03peBaeMOMY
nosiokeHus M. «k» 4. 1 cT. 61 YK PO [3] 0 106pOBOILHOM BO3MeELIEHUU UMYIIECTBEHHOTO
yllep6a, IpUYUHEHHOT0 B pe3y/bTaTe NpecTyIJIeHUs IoTepIeBLIEMY, I0JIOXKUTEJNbHO BIUSET
Ha pellleHMe 3TOro Bonpoca. Kak npaBuJjio, nocsie Takoro pa3bsiCHeHUs, JIULA, COBEPLIMBIINE
NpecTyIJIeHUs BIepBble U HEGOJIbILOHN TSKECTH, B X0/e TPOBOJUMOT0 J03HAHUS J06POBOJIBLHO
BO3MeIL[al0T NPUYMHEHHBbIN yiep6. TeM He MeHee UMEIOTCS MOTEPIEBILNE, He TOJTYIUBILNE
yKa3aHHOe Bo3MellleHue J06pOBOJILHOTO XapaKTepa.

OcTaeTcsl OTKPBITBIM BONPOC UCTOYHHUKA BO3MellleHUs] KOMIIeHCallu¥ NPUYMHEHHOT0
yllep6a MmoTepreBUIEMy B TOM CJy4ae, €C/IM BHUHOBHOE JIUIO YCTaHOBJIeHO. Ha mpakTuke
Y4aCTUJNUCh CJydyau HEBO3MOXHOCTH YKa3aHHOIO B3bICKAaHUS B BHJY He OCYLeCTBJIEHUS
JIUIIOM, COBEPLIMBIIUM INpPECTYILJIEHUE, TPYAOBOU JesaTelbHOCTH, OTCYTCTBUS HMMYyIlecTBa U
MHbBIX UCTOYHUKOB Jloxoa. Hamnyre AaHHBIX paKTOPOB NMPeNsATCTBYET peasn3alu rapaHTUi
obecredyeHUs rocyapCTBOM KOMIIEHCALIMHM IPUYUHEHHOTO yiep6a MoTepreBLIHM.

M3BecTHO, UTO JIMLA, OCY)KJeHHble 3a COBeplIeHHe NpeCcTYIlJIeHUH, NpeTepneBalT
HEKOTOpble HeGJIaronpusiTHble MOC/AeACTBUS, KOTOpPble B COOTBETCTBUU cO CT. 86 YK PO
NpeKpauialTcs TOJbKO BMeCTe C IorauieHueM JH60 CHATHEM cyAuMocTu. U ecnu puid
norauieHusi CyZIMMOCTH, UCXO/Is1 U3 coJiepkaHud 4. 3 cT. 86 YK PO, He06X0JUMbIM yCJI0BHEM
aBasieTcl QaKT NPOXOXKJEHUs1 OIpeJe/leHHOr0 INPOMeXyTKa BpeMeHU Iocjae OTObITUSA
HaKa3aHUs JIM60 UCTEeYEeHHUsT UCIBITATEJbHOTO CPOKA, TO AJII JOCPOUHOTO CHATHUS CYJUMOCTH
OCYXJIEeHHOMY I10CJIe OTOBITHUS UM HaKa3aHHUsI He0OXOAUMO 3asBUTh B CyJi COOTBETCTBYIOIIEe
xojaTtaictBo. [Ipu pelieHud Bompoca 06 yJOBJETBOPEHUM XOJATAWCTBA OCYXKZEHHOIO O
JIOCPOYHOM CHSITHH CYJAUMOCTH CyJ B 00513aTeJIbHOM MOpPsIAKE HCCAeAyeT NpeJCTaBJeHHbIe
OCYXXJIeHHbIM MaTepuaJibl, KOTOpble JOJDKHBI CBHJIETEJbCTBOBATh U 0 (paKTe BO3MelleHUs
NPUYUHEHHOTO UM BpeJia moTepneBiieMy (4. 5 cT. 86 YK P®).

CerofHs TNpeAcCTaB/sETCS BO3MOXKHBIM HabJI0AaTh MPOLECC MOCJeL0BaTeJlbHOI0
CMellleHHs BEeKTOpa OTe4eCTBEHHOM YroJIOBHOM TOJUMTHUKHA C KapaTeJbHOr0 Ha
BOCCTAHOBUTEJIbHBIH.

HecMoTpsi Ha pas3/u4Hyl MpaBOBYH MNPUPOAY, BXOAsALlMEe B COOTBETCTBYIOLIUE
yrOJIOBHO-MIPABOBble HHCTUTYThl HOPMbI 00J1aZJal0T TNPU3HAKOM B3aHMOCBSI3aHHOCTH,
MIOCKOJIbKY HaIlpaBJIeHbl HA pellleHue eIMHOM JJI1 HUX LIeJIU — 06eCleYuTh BO3MellleHHe Bpeia,
NpHUYMHEHHOro noTepneBuieMy. KpoMme Toro, B onpejejieHHbIX CUTyalUsX JaHHblE HOPMBI
MOIyT 06J1aJlaTh PU3HAKOM B3auMoJelcTBUsA. Hampumep, korja Bo3MelleHUe yuiepba Kak
yCJIOBHE OCBOOOX/JIEHHs OT YTOJIOBHOM OTBETCTBEHHOCTH IO IMPECTYIUIEHHSIM B cdepe
3KOHOMMWYECKOH U MpeINIPUHUMATENbCKOH lesiTesbHOCTH (cT. 76.1 YK P®) MoxkeT Takke ObITh
CBU/JIETEbCTBOM IPOSIBJEHUS CHIXKEHUsI JIMO0 yCTpaHeHHUs 061 eCTBEHHON OMAaCHOCTH JIULIA,
COBEpUIMBILEr0 JlaHHble TMPECTYIJIEHUs, M, COOTBETCTBEHHO, YCJOBHEM OCBOGOXIEeHUs
JlaHHOTO JIMIa OT Haka3zaHu# (cT. 80.1 YK P®).

HekoTopble yrojioBHO-NpaBOBble CpeJCTBA, obecrnevyuBaroliye BO3MelleHHe Bpeja
noTeprneBLIeMy, HpeAcTaBJeHHble B O6mweld yactu YK P®, umeroT MWHpPOKUM [JuUamna3oH
NpUMeHeHUsl B TeX cJy4dasx, Korja CrelnuaabHOe YCI0BHE BO3MeLeHUs BpeJa HE OTOBOPEHO
3aKoHojaTeseM B craTbsix OcobeHHoM 4Yactu YK P®. [IpuMmepoM [AaHHOTO CpejCcTBa,
paboTarollero UCKJIYUTEIBHO B COBOKYIHOCTU ¢ HOpMaMu OCOGeHHOM 4acTH yroJIOBHOTO
3aKOHa, MOTYT SBJATbHCA MOJIOKEHUs M. «k» 4. 1 cT. 61 YK P®, mpeaycmaTpuBarwiine
BO3MOXXHOCTb CMSITYEHHUSI HAaKa3aHUS MPH AOGPOBOJBHOM BO3MEIIEHHH HUMYIECTBEHHOTO
yllep6a ¥ MOpaJbHOr0 BpeJa, NPUYMHEHHbIX B pe3ysbTaTe NPEeCTYIUIEHUS, U NPU HUHBIX
JeHCTBUSX, HallpaBJIeHHbIX Ha 3arJlakKMBaHUe Bpe/ia, IPUYMHEHHOTO IOTEePIEBLIEMY.

[Ipepnaraercs co3matb B Poccuiickoit  ®epepanuu  GOHJ, MMO3BOJISIOLIUN
KOMIIEHCHPOBATh MOTepNeBUIMM NMPUYUHHBIN NpecTyn/ieHueM BpeJ U (uiad) ymep6. Kpome
TOrO, CYUTAEM [[eJleCOOOpPA3HbIM 3aKOHOJATENbHO perjlaMeHTUPOBAaTb OCHOBbI €ro
JesITeJIbHOCTH, CIOCOObl ero (GUHAHCHPOBAHHUS, BONPOCHI PACXOJIOBAHUSI €ro JAEHEKHBIX
CpeAcTB, BUAbl Bpeja u (Wiu) yiep6a, NojJjexaliyde KOMIEHCALUH, KPYr Cy6beKTOB,
HMMeIIIUN NpaBo Ha BO3MellleHUe, a TaKKe IIPaBO rocyZapcTBa 06palllaTbCs C perpeccHbIM
HMCKOM K BMHOBHOMY JIMIY C LieJIbI0 BO3BpalleHUsI 3aTPauyeHHbIX IOoCyZapCTBOM Jl€HEXHbIX
CpeACTB.

Hanpumep, B T'epmanuu, ®Ppannuu, [losblie yacTb CpeAcTB [Jisi BO3MeLleHUS
cobupaeTcs € JIUL, COBEPILUBLIMX IPECTYIJIEHUS. A B TAKUX CTpaHax, Kak ABcTpasus, KaHaza,
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CoenunenHoe KoposieBcTBo, CIIA, BBejieH 06513aTesIbHBIA cO60p B MOJIb3y POHJA MOMOILU
»KepTBaM NPECTYIJIEHUH, KOTOPbIM B3UMAETCs CJIMLA, TPU3HAHHOT'O BUHOBHBIM B COBEpPILIEHUH
NpecTynJieHus, U Jubo uMeeT GUKCHPOBAHHBIM XapaKTep, MO0 ompefesseTcs CyLOoM NpHU
BbIHeCeHUU npurosopa. PoHj nomoiu xepTBam npectyiyienuid B CIIIA HanoJsiHAeTCS TOJIBKO
3a cueT wWTpadoB, HA3HAYAEMBIX B MOPS/IKE YTOJOBHOTO CYJAONPOU3BOJCTBA U UHBIX BUJOB
NPUHYAUTENBHBIX COOPOB C MPECTYIHUKOB, a He 3a CYET HAJIOrOIJIATENbUIMKOB [4].

[lonBoAass HWTOT BBIIIEU3JO0XXKEHHOMY, BHUAUTCS HEOOXOAUMBIM OTMETUTb, UTO
NpOUCXOAsllee CerofHsl pa3BUTHeE YI0J0BHO-NIPAaBOBOro ob6ecreyeHusi BOCCTAHOBJIEHUS MIpaB
noTepreBUINX 6yAeT 60Jiee 93¢ PEeKTUBHBIM B C/Iyyae IPUMeHEHUS K pellleHUI0 CYLeCTBYIOIINX
npobJsieM, CBfI3aHHBIX C BO3MeLeHUEM BpeJa, KOMILIEKCHOTO MoJxoja. JlaHHBIM NOJXO[,
JlOJDKEH MO pa3yMeBaTh lLieJleHalpaBJieHHOe pa3BUTHEe He OT/eJIbHbIX YroJIOBHO-NPAaBOBBIX
HOPM WM MHCTUTYTOB, a UX €JUHOU cUCTeMbl, YHKLUOHUPYIOLENH A/ MPAaBOBOM 3aL[UThI U
NOAJEPKKU IPaK/AaH, CTABILUX KEPTBAMU NPECTYIHbBIX JlesTHUH.
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PROTECTION OF THE RIGHTS OF THE VICTIM AND COMPENSATION
FOR HARM FROM CRIMES

Kuznetsov A.A., Pokutnyaya 0.A.

The article describes the protection of the rights of the victim and compensation for
harm from crimes. Attention is drawn to the practical procedural problems that law enforcers
face when protecting the rights of victims by compensating for moral harm and compensating
for material damage. Solutions are proposed through amendments to the legislation and the
creation of competent authorities. The author examines the issues of compensation for harm to
victims from the standpoint of the criminal law mechanism of influencing this sphere of legal
relations.

Keywords: criminal proceedings, victim, crime, compensation, compensation for harm,
punishment, responsibility, protection.
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INOHATHUE U BUAOBBIE OCOBEHHOCTH ITIPABOBOI'O PEXZKUMA
BEIIHOTI'O ITPABA

MaksH ApTyp C/1aBUKOBUY
MaructpanTt, @TBOY BO «Kany»xckuil rocygapcTBEeHHbIN YHUBEPCUTET
uM. K.3. [I[nosikoBCKOro»

®epopos Astekcanp I'puropbeBuyd
JoueHT Kadepr! wpucnpyaennuu, ®r'60Y BO «Kanyxckuit rocysapcTBeHHbIH
yHuBepcuTteT UM. K.3. [[luonkoBckoro»

B AaHHOﬁ CTaTbe Ollpeae/JeHO IIOHATHE BeUIHbIX IIpas, 0603HaYeHbI BHU/IOBbIE
0COOEHHOCTHU BEIIHOTO IIpaBa W OI'PaHHU4Y€HHOrI'o BEINIHOI'O0 IIpaBd, PpPACCMOTpPEHO ero
HHCTUTYUUOHA/JIbHOE COoAepXXKaHHEe, KaK OCHOBBI COBPEMEHHOI\/’I L[PIBPIJIPICTPI‘-IeCKOﬁ TEOpHuHn
BEIIHbIX IIpaB, 0003HAYE€HO OTJINYHE BEIIHOTO0 IIpadaBa OT HHBIX TIPaXAdHCKHUX IIpaB,
IPOAHAJIM3UPOBAHbI OCHOBHbLIE€ IMPH3HAKHW BEUIHOTO KW OI'PaHUYEHHOI0 BelUIHOr'o IIpaBa,
HanpaBJIEHHbIE€ HA YCTAHOBJIEHHWE B3aWUMHbIX cBsizel MeXAy BblABJI€EHHbIMH 0COOEHHOCTSIMH U
XdpaKTE€pHbIMH Y€pPTaMH BEITHO-IIPABOBbIX MHCTUTYTOB.

KimodyeBble c0Ba: BelljHOe NpPaBo, NPaBO COGCTBEHHOCTH, OrpaHUYEHHOE Bel[HOe
paBo, MPaBO XO35MCTBEHHOrO BeJieHHUs, IPAaBO ONEPATHUBHOIO YIpaBJeHUs], COGCTBEHHUK,
IPaXKJaHCKO-TIPABOBOU PEXUM.

kkskksk

B coBpeMeHHOe BpeMs BelllHOe IIPaBO OXBaTbIBaeT HauboJiee pacnpocTpaHEHHbIe U
TpaJULMOHHbIe OO'BEKTbl OTHOUIEHUH B TPAKJAHCKOM IMpaBe. YCTAaHOBJIeHHEe TMpaB
OTIpe/ieJIeHHBIX JIUI HA BEIIU CHOCOGCTBYeT PYHKIMOHUPOBAHUIO X03SHCTBa, OCHOBHOTO Ha
HPUHIUINAX CBOOOJHOTO TOBapoo6MeHa. Ha ceroaHAIIHUE ieHb HabJII0/JaeTCsl 3HAYUTEJIbHOE
cTpeMJieHUe K uHTerpanuu PO u ero HacesieHUs. AKTYaJIbHOCTh JAaHHOW TeMbI CBSI3aHa C TEM,
YTO Bell[HOE MPaBO WrPaeT OrPOMHYIO POJib B MPABOBLIX U 3KOHOMHYECKHUX OTHOIIEHUSX C
PBIHOYHOH pPa3BUTOM 3KOHOMHUKOM B cTpaHe. COOTBETCTBEHHO pa3BUTHe TPaKJaHCKUX,
3KOHOMHUYECKHUX, TOBAPHO-JAE€HEXKHBIX OTHOLIEHUH CBOJUTCSA K HEOGXOJUMOCTH 060CHOBAaHUS
Y 3aKOHO/IaTEJIbHOTO Olpe/ie/IeHHS BEIHbIX IPaB.

Bemiubie mnpaBa (OpMHUpYeT TrpaXkJAaHCKO-MPABOBONW PpEXHUM, OTJWYAKIIUKCA OT
KOPIIOPATUBHBIX, 06513aTe/IbHbBIX U UCKJIIOYUTEJIbHBIX MpaB. [Jisl JaHHOTO pelkuMa XapaKTepHa
06ecne4eHHOCTb U IPUANYecKas IPOYHOCTb, KOTOPasi BEIPAXKAETCS B FOCIO/CTBE Ha/l BELIbIO.
JlaHHOe mpaBo mpe/noaraeT BOSMOXXHOCTb Y/IOBJETBOPEHUS CBOUX UHTEPECOB C IIOMOIIbIO
COOGCTBEHHBIX CUL

BewiHoe npaBo - npaBo, HaNpaBJIEHHOE Ha Y/JOBJETBOPEHHE UHTEPECOB C MOMOIIbIO
HEeIlOCPE/ICTBEHHOTO BO3/IeCTBUSl Ha OINpeJieJIeHHYI0 Belllb, KOTOpass HaXOJUTCA Y
YIIOJIHOMOYEHHOT0 JIIA B chepe X0351MCTBEHHOT'0 TOCIO/CTBA.

['pak1aHCKO-TIPAaBOBOM pPEXUM He I03BOJISIET BHOCHUTh HU3MEHEHHUs] CyO'beKTaMU B
COoJlep>kaHue U He JIONYCKaeT MOsIBJIeHHEe UHBIX BU/IOB, KOTOPbIe He U3BECTHBI 3aKOHY.

Ha ocHOBaHMM JIEHCTBYIOLIETO 3aKOHOAATENbCTBA MIPUBOJAATCS B POCCUICKOM MpaBe
TaKue Bell[Hble MPaBa KaK MPaBo COGCTBEHHOCTH U OTPAHUYEHHOE Bell[HOe mpaso [1].

K OCHOBHBIM NpH3HAaKaM IIpaBa COGCTBEHHOCTH CJeAYyeT OTHECTH: HaIuyue
a6CoJIIOTHOTO U OECCPOYHOTO NMPaBa B KAYeCTBe 0O'beKTA BhICTYIAET Belllb, IPe/IHa3HavYaIas
JUIsSl YIOBJIETBOPEHHsI MOTPEOHOCTEN YeJIOBEKA; OTHOILIEHHE K BellH CYO'beKTa, KaK K CBOEH;
yA0BJIETBOPEHHE HHTEPECA COOCTBEHHUKA MPOUCKXOAUT TOIBKO C IOMOIBI0 COOCTBEHHBIX CHUJI
[2, c.93].

Collep>kaHue TMpaBa COOCTBEHHOCTU PEKOMEHJIYETC CMOTPETb C PAaCKPBITHS Tpex
MOJIHOMOYUM: BJIaJIeHUs], I0JIb30BAHUS U PACHIOPSKEHUS.
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[lorHOMOYMe BJIaJleHUs [peACTaBasgeT COO60M 3aLUIIEHHYI HOPUJAYECKYIO
BO3MOXXHOCTb HOPUAUYECKOT0 WJIW (QU3NYECKOr0 YIpaBJeHUsT HaJi KOHKPETHOM Bellblo.
O6s1afaHue Belllblo caefyeT OTJNYaTh OT BJjajeHus ed. Tak, B cydae nepejadu Bellld IPaBoO
COGCTBEHHOCTH He CTAaHOBUTCS MEHbIIe, TaK KaK B €ro COCTaBe MO-NpeXxHeMy HabJioaeTcs
COXpaHeHHe BO3MOXHOCTH BJIaJIeHHUs], XOTs (GaKTHYeCKU COOCTBEHHHUK yXKe He o06JajaeT
JAHHOH BelllbIo.

[To1HOMOYHMS N0/1b30BAHUSA NP CTaBAseT CO60M BO3MOKHOCTD MOJIyYeHUsI [10JI€3HbIX
HY>KHBIX CBOWCTB M3 Beluu. [Ipu peasusanuu 3TOro mnpaBOMO4YMUsl COGCTBEHHUK pellaeT
CaMOCTOSITEJIbHO, KaK OY/1eT M0J1b30BaThCs Belllbio. CTOUT OTMETHUTD, YTO COOCTBEHHUK MOXKET
Y nepeJiaTh B pacnopsiKeHUe Belllb APyTUM JIMIaM Ha BpeMeHHOe 10J1b30BaHue.,

B ocHOBe peanu3anuy IOJHOMOYMUSl pacCHOpsKEHHUS HAXOAUTCA [JOCTUKEHHe
IOpU/INYECKUX KOHKPETHBIX TOCAeACTBUHN (IPOAaKa, apeH/a, JapeHue).

OT/IMYUTENBbHON 4epPTON OrpaHUYEHHOTO BEIIHOTO IpaBa fIBJSETCA NPaBO Ha Bellb,
NPHUCBOEHHYI COOCTBEHHHUKOM.

PaccMOTpHM OCHOBHBIE BU/IbI OTPaHUYEHHBIX BEL[HBIX ITPAB.

[IpaBo omepaTUBHOrO yNOpaBJeHUs U XO3ANUCTBEHHOro BeJieHUs. B  JaHHBIX
OTHOULIEHUSIX BbIJEJNSIOT [Ba OCHOBHBIX CyO'beKTa: COOCTBEHHUK U IO0JIb30BaTe/b 4YXOro
uMyiiectBa. OCHOBHble OTJIMYHS COCTOSIT B KOJIMYECTBE U COJEpP>KaHUM IOJHOMOYHUH,
MOJIYYEHHBIMU 006.J1a/IaTe/IsIMU HAa UMYyILecTBo [4, c.53].

[IpaBo X03ICTBEHHOr'0 BeJleHUsI — NPABO PacCNoOpsKaThCs, M0Jb30BaThCS, BIaJETh
uMylectBaM. Tak, yHUTapHOe NpeANpUsATHE MOXKET PacopsKaThCs MOJy4eHHON NPUOBBLIbIO
U JBIDKMUMbBIM HMMYILECTBOM, HO He BIIpaBe CaMOCTOSATEJbHO BECTH Jejla OTHOCUTEJbHO
HeJIBIPKMMOCTH, KOTopasi Haxo4uTcsA y Hero. [Ipy JaHHOM IpaBe y4peAUTe b NpeANpUITHS,
KOTOPbIN 3aKpenu/ CBOe UMYIEeCTBO, UMeeT NPaBO HAa peopraHU3alyio, JUKBUJALUK WU
co3JlaHue NpenpUsITUSL.

[IpaBo onepaTUBHOIO yNpaBJeHUs - IPABO BJAAZETb U PACHOPSKAThCA UMYIECTBOM C
corjlacusi. COGCTBEHHUK HMeeT MOJIHOE MPaBO U3BATh y CY6GbEKTa MMYILECTBO, a 3aTeM IO
CBOEMY YCMOTPEHUIO UM paclopsAUTCS. YUpexJeHUsl U Ka3eHHble NMpeANpUATHUs ABJISIOTCS
CyO'beKTaMU IIPaB, K 00'beKTaM CJlelyeT OTHECTH UMYIlleCTBeHHbIe 6Jiara [5, c.67].

[IpaBo 6GeccpoyHOro MOJIb30BaHUSl YYAaCTKOM IpPeJOCTAaBJsETCA TpaXkJaHaM M
IOpUANYECKUM JIMIAM. YNpaBOMOYeHHble JIMLA MOTYT CaMOCTOSITEJbHO I10J1b30BaThCs
y4acTKOM. Y rpak/iaH JAaHHOe IPaBO COXpaHseTcsl 6e3 OrpaHUYEeHHOT0 CpOKa

[IpaBo 3acTpoHKH 3eMEJBHOr0 YYKOT0 y4acTKa MPOUCXOJUT B COOTBETCTBHUU C
BelllHbIMU IIPaBaMU Ha 3eMJIIO0.

[IpaBo Hac/jiefyeMoro MOXU3HEHHOTO BJaJileHUsl y4acTKOM IpefycMaTpUBaeT MpaBo
CyO'bEeKTa OCYLIECTBJATb CPOYHOe 0Ge3BO3Me3JHOEe I0JIb30BaHMe, NepeaBaTh Y4acTOK B
apeH/y 6e3 corJyiacusi cOGCTBeHHUKA. Ho rpak/laHuH, BJIaIelOUIUN 3eMe/IbHbIM Y4acTKOM, He
BIIpaBe Ilepe/laBaTh B 3aJ10T WJIU [POJABaTh Y4aCTOK. 3aKOHOJATEJNbCTBOM IPESYCMOTPEHO,
YTO €CJIU Y9aCTOK OblJI TPeJ0CTaBJIEH B IIe/IsIX 006CAYKUBAHHUS COOPYKEHHUS, CTPOEHUS, 3/1aHu,
HO O0O'BEKTbl HEJBWXMMOCTH OBUIM paspyLIeHbl IO NPUYMHE CTUXUMHBIX 6GeJCTBUH HJIU
[oapa, Npu YCJIOBUU BOCCTAHOBJIEHUMU IPaBO 3a BJaJeJblIieM Ha Yy4acTOK COXpaHseTcs B
TedyeHUe Tpex JieT. B ciyyae oTkasa Wiv CMepTH BJjajesblia OT y4acTKa paBo JeHCTBOBATh
IpeKpalLiaeT, ¥ yYaCTOK ePEXOJUT K paclopsiKeHUIo aAMUHUCTpanuu [3, c.82].

CepBUTYTOM Ha3bIBaeTCs IPaBO, KOTOpPOe TMO3BOJISET I0Jb30BaThCA YYKUM
uMyiiecTBoM. [lpeamMeToM cepBUTYTa B GOJIBLIMHCTBE CJy4daeB CYUTAIOT COOPYKEHHUs,
3eMeJIbHble YYaCTKH, BOJHble 00BeKThI, 37aHus. OJHaKO, UCXO/Jsd U3 MHEHUH HEKOTOPBIX
IOPUCTOB, JJaHHOE MPaBO CJeJyeT TaKXKe MPUMEHATb K NpaBaM JHUYHOCTHU. YCTaHOBJIEHHE
CEpBUTYyTa MPOUCXOJAUT C T[OMOLIbI0 3aKJIYEHUs JOroBopa, MpefycMaTpPUBAIOILEro
BO3MOXXHOCTb IJIaThI 3a M10JIb30BaHUE y4aCTKOM. CTOUT OTMETHUTb, UTO CEPBUTYT He 06/1a/jaeT
IPaBOM CaMOCTOSITE/IbHBIM 3HAYEHHEM.

B xoze mnpoBefeHHOro HCCJAeAOBaHUS ObLIM oONpejieieHbl OCHOBHblE MPU3HAKU
OTPaHWYEHHOTO BEIIHOTro NpaBa. K HUM OTHOCSATCS: HEJONYCTUMOCTb U3MEHEHUS CO/lepKaHus
¥ BHUJIOB IIPaBa; CJe[l0BaHHeE 3a BeEIlbI0, HE3aBUCHUMO OT CMEHbl COGCTBEHHUKA; BKJIIOUEHHE
O/IHOTO0 WJIM HECKOJIbKMX IPAaBOMOYHMH COGCTBEHHMKA; OrpaHUYEHHble BO3MOXKHOCTH;
3aKOHHOE YCTaHOBJIEHUE COJepKaHUs; TOCyJapCTBeHHasl 00513aTe/ibHas perucTpanus.
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TakuM 06pa3oM, BeljHOE MPaBO fABJISAETCS BAXKHOUM NMPeANOCHIIKOH, a BIIOC/IECTBUN
pe3yJIbTaTOM y4acTHs B PpIHOYHOM COBPEMEHHOM 0060POTE, IPUCYTCTBHE B KOTOPOM TPeGyeT
HaxOX/JeHUs1 HAJEXKHBbIX IIOJHOMOYHUM OTHOCHUTEJIBHO MaTEpPUAJbHBIX IeHHOCTeH. OHO
OXBaThbIBaeT HauboJiee paCHpoCTpPaHEHHble U TPAAUIUOHHBbIE OO'BEKTHl OTHOIIEHWH B
TPRX/JAHCKOM MpaBe. YCTAaHOBJIEHHE NpaB OINpeJieJIeHHbIX JIMI, Ha Bel[d CIOCOGCTBYET
(YHKIMOHUPOBAHUIO XO3AMCTBAa, OCHOBHOTO Ha NPUHIMIAX CBOGOJAHOTO TOBAapOOOMEHA.
BemHbie mnpaBa (GOpPMHPYeT TrpakAaHCKO-NPAaBOBOHW  pEXHUM, OTJIMYAKIUHACA  OT
KOPMOPATUBHBIX, 00513aTe/JbHBIX U HCKJIIOYUTEJbHBIX MpaB. UTO KacaeTcsl orpaHU4YeHHbIE
Bell[HbIX TPaB, TO OHU CIIOCOOCTBYIOT 3G PEeKTUBHOMY GYHKIIMOHUPOBAHUIO B UMYIIIeCTBEHHOM
060pOTe B paMKax HHTEPECOB U COGCTBEHHUKA, U APYTHX JiKL. O6J1a/jJaHle Bel[HbIMHU IpaBaMHy
JUIs TpaKaaH GOpPMUPYeET YC/IOBUSA [ OTAbIXa M IOBCEJHEBHOH HOPMaJIbHOH TPYZOBOU
YKU3HU.
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THE CONCEPT AND SPECIFIC FEATURES OF THE LEGAL
REGIME OF PROPERTY LAW

Makyan A. S., Fedorov A. G.

This article defines the concept of property rights, identifies the specific features of
property law and limited property law, considers its institutional content as the basis of the
modern civilistic theory of property rights, identifies the difference between property law and
other civil rights, analyzes the main features of property and limited property rights, aimed at
establishing mutual links between the identified features and characteristic features of real-law
institutions.

Keywords: real right, property right, limited real right, economic management right,
operational management right, owner, civil law regime.
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NPO®UJNAKTHKA PELIUUBHOM NMPECTYIMTHOCTH: ONBIT CIIA

MoJstyaHoBa TaTtbsiHa IOpbeBHa
Ctapuuii npenojiaBatesib Kadpeapbl NpodpeccHoHaNbHON A3bIKOBOW MO/ IOTOBKH,
®KOY BO «Baagumupckuii opugaudeckuit UHCTUTYT @CUH Poccruu»

COBepLLIeHCTBOBaHI/Ie OpraHru3alyu pa6OTbI 10 CHHUXEHHIO YPOBHA TIIOBTOPHO
CoBeplIaeMbIxX HpaBOHapyu_IEHI/Iﬁ HeO6XO,ZLI/IMO AJIA obecrieyeHUs1 6E30MACHOCTHU 06H.[eCTBa.
AHa/n3 MO0JIOKUTEJNBHOTO 3apy6e>i<1—loro OIIbITA B PpEIEeHHH BOIIPOCOB l'[pOd)I/IIIaKTI/IKI/I
peLlHAHBHOﬁ MPpeCTyNnHOCTHU NNPpeACTaBJ/IAE€TCA 10JIE3HbIM [1JId UCII0JIb30BaHUA NTPH pa3pa60TKe
MEp U TEeXHOJIOTHUH COI.IHaJ'IbHOﬁ pa6OTbI C OCYXXAE€HHbIMU B YYpPEKAEHHUAX HCIOJHEHHUA
HaKa3aHHUM 0Te4eCTBEHHOU erJIOBHO-I/ICHOJIHI/ITeJIbHOﬁ cUcTeMbl. B cTaTbhe pacCMaTpUBAKOTCA
IMporpamMmmmabl pea6I/IJ'II/ITaL[I/II/I OCYX/JI€HHBbIX, peasiu3dyeMble B THOPbMAX LITATa KaJII/I(l)OpHI/IH.
ABTOp AeJlaeT BbIBOJ O TOM, YTO IPOrpaMMbl pea6I/IJ'II/ITaL[I/II/I Cl'IOCO6CTBy}OT HCIIPpAaBJIEHUIO U
YCHeHJHOﬁ COL[PIaJ'IbHOfI HHTEerpauuu oCy>K1€HHbIX, l'[pOCl)I/IJ'IaKTI/IKe peougruBrU3Ma.

KimodeBble csi0Ba: 06e30MacHOCTb O6ILECTBA, MCIPaBUTENbHbIE YUpPEXAEHHs,
NpoPUIAKTHKA, IMPOrpaMMbl peaGUIUTALMH OCYKIEHHBIX, COLMa/JbHAsi pPEeMHTerpanus,
penuMBHas PECTYHOCTb.

kskkkk

CoenuHenHble LllTaThl AMEPUKU SBJSIOTCI MUPOBBIM JIUJEPOM IO KOJHUYECTBY JIHL,
OTOBIBAIOIIMX HAaKa3aHWe B BHU/le JIMIIEHUS CBOGOJABL. YpPOBEHb MOBTOPHO COBepIIaeMbIX
npectynyienuid B CIIA Taxxe ofAMH U3 caMbIX BbICOKUX B Mupe. [lo ganHbiM HanponanbHOro
vHCTUTYyTa ocTUlUK CHIA noytu 44% Jivil, OTOBIBIIMX HAaKa3aHWeE U BbIIIEAIINX Ha CBOGOTY,
COBEpUIAIOT NPaBOHApPYIIEHHUS B TeYyeHHe roja Iocje ocBo6oxaeHus. [IpumepHo 6 uz 10
ocyxJieHHbIX (62%), 0cBo6OXAeHHbIX B 34 mTatax B 2012 r., 66111 apecTOBaHbI B TeYeHHe 3
jet, a 7 u3z 10 (71%) 6bl1M apecToBaHbl B TeueHUe 5 JieT mocse ocBoboxaeHus. [louTu
II0JIOBHHA OCYX/eHHBIX (46%), ocBo60Xx/1eHHBIX B 2012 T., BEpHYJIHMCh B TIOPbMY B TeYeHUe 5
JIET 32 HapyllIeHHe YCJIOBHO-A0CPOYHOTO 0CBOOOXK/IeHUs], UCIIBITATEBHOTO CPOKA UJIH B CBSI3U
€ HOBbIM npuroBopoM. 11% ocyJeHHbIX, 0CBO6OJeHHbIX B 2012 r., 6blJIM apecTOBaHbI B
TedyeHUe 5 JleT 3a NpejesaMU IITATa, B UCIPABUTEIbHOM YUPEXKAEHUU KOTOPOT0 OTOBIBA/ICS
Cpok HakazaHwus. 81% ocyx/IeHHbIX B Bo3pacTe 24 JieT U MJIaJillle HA MOMEHT 0CBO60XKIeHUs B
2012 r. 6bLIM apecTOBaHbl B TeYeHHe 5 JIeT MocJje 0CBOGOX/eHHs, 10 cpaBHeHUI ¢ 74%
OCy/JIeHHBIX B Bo3pacTe oT 25 10 39 seT u 61% ocyxeHHbIX B Bo3pacTe 40 JyieT u crapuie [3].

KiroueBbIMU paKkTOpaMH, CIIOCOGCTBYIOIUMH PENUANBHON MPECTYITHOCTH, SIBISIOTCS
COLIMAJIbHOE OKPY)KEHUE OCYXKJEHHOTO0, BJUSHHUE YCIOBUU U 0GCTOSTENLCTB, MPUBEAIINX K
bopMUpOBaHUID KPUMUHAJbHON HAaNpaBJEHHOCTU JIMYHOCTH, HeraTHUBHble MOC/e/CTBUS
npe6bIBaHUS B TIOpbMe, IPo6JeMbl COLlMaJbHOMN aZlaiTallMd U UHTEerpaluu B 061eCTBO MOC/e
BBIX0/Ia HAa CBOOOY.

[lepen, cuctemont yrosoBHoro mnpaBocyausi CIIA cTtouT 3ajjaya CHUXKEHHUS yYpPOBHS
NOBTOPHO COBepIlaeMbIX MpaBOHApylleHUW /s obecrnedyeHHUs 6e30MACHOCTH O06IlecTBa.
[Ipo6sieMa penuMBU3Ma 3aTPAaruBaeT He TOJBKO CaMOT0 NMPECTYNHUKA, HO U er0 CEMbIO UJIH
OsKamiee colMaIbHOE OKPYKeHHe, )KePTB MPECTYIIEHUs], TPABOOXPAHUTEbHbIE OPTaHbl U
0011eCTBO B L[€JIOM.

[IpodunakTrka peruiMBU3Ma BKJIOYAET B Ce0s1 C/IeAYIOLUE MEPDI:

- OLleHKa PUCKOB NOBTOPHOIO COBepIIEHHS MpPaBOHApYLIEHHWH C y4eTOM MPUYHH,
YCJIOBUU U 06CTOSATENIBCTB, KOTOPBIE CIOCOGCTBOBAIMN HAPYIIEHUIO 3aKOHA;

- ompejiejileHUe HHAUBUAYAJIbHBIX OCOGEHHOCTEH JIMYHOCTH, INOTPEOHOCTEH,
MOTHBALMOHHBIX GAKTOPOB C NOCAEAYIOLUUM BbIGOPOM MPOTrpPaMMbl UCIIPABJIEHUS;

- BHeJlpeHHe NporpaMM peabu/vTalMM, pa3paboTaHHbIX Ha OCHOBe (aKTHYECKUX
JaHHBIX O JIMYHOCTU U KPUMHUHAJBHOM OIBITE OCYXKJEHHOrO C aKLEHTOM Ha KOTHHUTHBHO-
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HOBeJleHYeCKHe CTpPAaTervy, HalpaBJeHHble Ha MO3UTHBHOE pa3BUTHE JIMYHOCTH U
dbopMUpOBaHUE MO/JIE/IU COI[UABHO 0/06PSEMOT0 MOBE/IEHUS.

B KoOHTekcTe Wu3y4YeHHs 3apy6exHOro ONbITa MNPOOUIAKTUKHA PENUIUBHON
IPECTYIHOCTH TIOJIE3HBIM TNPEACTABJSETCH aHaIu3 JesATeJbHOCTH KanudopHuiickoro
JlelapTaMeHTa MCIPaBUTEJNbHBIX yupexaeHuid U peabusutanuu CIIA, npuopUTETHBIMU
3aJla4yaMHu KOTOPOTO SIBJISIOTCA oGecliedeHre 061IeCTBeHHOU 6e30MacHOCTH, peabuiuTanus u
colMa/IbHast PEUHTETPALNS OCYKAEHHBIX.

KanndopHUlcKkUil AenapTaMeHT MUCIPaBUTENbHbIX YUPEXAEHUHW U peabUJIUTALUU
peaju3yeT B TIOpbMax IlITaTa LIECTb KaTeropud peabUJUTAIMOHHBIX MPOrpamm,
bUHaHCUPYEMBIX TOCYAApCTBOM. JTH IPOrPaMMbl MOTYT OCYLIECTBJSTBCS COTPYLHHUKAMHU
JlellapTaMeHTa, APYTUMH TOCyAapCTBEHHBIMH CJIYXKAIIUMH, YACTHBIMH 1 HEKOMMEPYECKHMU
opraHuzanusmu [2].

[IporpaMMbl akaieMHUYeCKOr0 06pa30BaHusl B UCIIPABUTE/IbHBIX YYPEXKIEHUSAX 1IITaTa
KanubopHusi BKJIOYAKOT MOJyYeHHe 6a30BOro 06pa30BaHUA [Jsl B3POC/BIX, NMOJyYeHHE
ceptudukara cpefHero oopasoBanus (General Educational Development - GED), noay4yeHue
JIUIJIOMa CpeJiHel IIKOJIbl U pa3JinyHble MPOTrpaMMbl KOJUIEKeH. 3aKOH IITaTa TpeGyerT,
YTOObI OCYXK/EeHHble C HU3KMM YPOBHEM TIPaMOTHOCTH MOCELIAJ]Hd MPOrpaMMbl 06a30BOro
06pa30BaHUs [1Jisl B3POCIIbIX.

[Iporpammbl npodeccroHalbHOrO TexHHU4Yeckoro o6pasoBaHus (Career Technical
Education - CTE) o6ecneurBaioT NpodeccHOHAIbHYI TMOATOTOBKY OCYXXJEHHBIX JJIs
pa3/IMYHBIX Cchep MPOU3BOJCTBEHHOHU [leATEJbHOCTU. PUCK NOBTOPHOro BO3BpalleHUs B
TIOPbMY OCYXJEHHBIX, KOTOpble 00y4yalTcsa 1O MporpaMMaM MHpodpeccCHOHaNbHOr0
ob6paszoBaHus, cHUxKaeTcst Ha 43%. [IpodeccuoHanbHast MOArOTOBKA 06eceYyrBaeT MoJIyYeHre
KBaJMpUKaLKMY, BOCTPe6GOBAaHHON 3a NpeJesaMH THOPbMbI, YTO CIOCOGCTBYET YCIEIIHOMY
TPYAOYCTPONCTBY OCYXK/JEHHOTO TIOCJIE OCBOGOXKEHHS.

[IporpaMMbl KOTHUTUBHO-TIOBejleHUeckol Tepanuu (Cognitive Behavioral Therapy -
CBT) npu3BaHbl MOMOYb NPAaBOHAPYUIUTEJNSM H3MEHUTb MOJeJb IOBeJEeHHUs, KOTopas
IpUBeJia K NPeCTYTHOH AeATEJbHOCTH. B paMKax 3TUX NporpaMM MPUMEHSIIOTCS Pas3/iMyHble
$bopMbI Tepanuu Mo KOppPEKIMK MbILJIEHUS U YIIpaBJeHUsl THEBOM, GOPMUPOBAHUIO CHCTEMBbI
IPOCOLMAIBHBIX YCTAHOBOK, HOPM U LIeHHOCTeH, HaBbIKOB COLHa/IbHOTO B3aUMO/IeCTBHU .

[IporpaMMbl HOJATOTOBKH K TPYAOYCTPONCTBY O0GECMEYUBAIOT MNPUOOpPeTEHUE
COOTBETCTBYIOIIUX HABBIKOB IOHCKA PabOThl M TPYAOYCTPOHCTBA MOCJAE OCBOGOX/EHHUS.
BakHbIM fiB/sileTcss (OPMUPOBAHHE TOTOBHOCTH OCYXKJEHHOIO OCYLIECTBJAATbH TPYZOBYIO
JlesITeIbHOCTh U TMPUHOCHUTH IM0JIb3y 00I1ecTBy. Takve MpPOrpaMMbl aKTyasbHbl 33 IIECTb
MecsLeB [0 OKOHYaHUs CPOKa HaKa3aHMUS.

[IporpaMMbl JieueHUs] PACCTPONCTB, CBA3AHHBIX C YNOTpPeGJeHHEM IMCUXOAKTHBHBIX
BeuecTB (Substance Use Disorder Treatment - SUDT) HampaBsieHBl Ha TO, YTOObI MOMOYb
OCYX/JIEHHBIM CIPAaBUTbCA C 3aBUCUMBIMH ¢(opMaMu MNOBeJleHUs, U36eraTb pPelUJUBOB U
YCIIELLIHO PEeUHTErpupoBaThCs B 0611ecTBO. [IporpaMMel JieyeHUs ABJISAIOTCH 0653aTeIbHBIMU
JUIST OCYK/IeHHBIX, 3aMe4YeHHbIX B YIIOTPe6JIEHUH ICHX0AaKTHBHBIX BELECTB B UCTIPABUTENbHOM
yUpexieH!uH, B OTJIMUKE OT JIPYTHUX peabUIMTAIMOHHBIX TPOrpaMM, B KOTOPBIX OCYK/|€HHbIe
06GBIYHO YYaCTBYIOT Ha JJ06POBOJIbHOM OCHOBE.

[Iporpamma «McKyccTBO B HCIpaBUTENbHBIX yupexzaeHUsx» (Arts-in-Corrections)
IPeJIOCTaB/IAIOT OCYK/J€HHBIM BO3MOXKHOCTH KyJIbTYPHO-ZYXOBHOTO Pa3BUTHS U peasu3aliuu
TBOPYECKOT0 NoTeHIaa. [lesiblo JaHHON MPOTPaMMBbI SIBJISETCS MOJOXKHUTENbHOE BJIUSHUE HA
colMasbHyl0 chepy, 3MOIMOHAJbHOE COCTOSIHHE, JIMYHOCTHOE BOCCTAHOBJIEHHE U
npeo6pa3oBaHHe  OCYXJEHHBbIX.  YCIyr¥,  INpejocTaBjseMble  TIOpbMaM  ILITaTa
KannbopHUHACKMM COBETOM MO JiejaM HCKYCCTB B paMKaxX peayjii3alud HpOrpaMMbl,
OXBAaTbIBAOT BECh CIEKTP XY/IO’KECTBEHHBbIX AUCHMIUIMH, a OpraHU3alyU IMpeJJlaraloT
obyyeHre  W300pa3UTEJbHOMY  HCKYCCTBY, IHCATEJIbCKOMY MacTEPCTBY, MY3BIKE,
UCIOJIHUTEJbCKOMY U TeaTpaJibHOMY UCKyccTBY. [IporpamMma «MckyccTBO B MCIpaBUTEIBHBIX
yUpexJeHUsAx» MOJyuylJa MeXJyHapoJHOe NpU3HAHUE 3a €€ BbICOKO3()(EKTUBHBIN
MHHOBALMOHHBIN MOJX0/J K yZ0BJETBOPEHHUIO BaXKHENIIMX MOTPeGHOCTEN 1ITATa B 06/1aCTH
0011eCTBEHHOUN 6€30MaCHOCTH U peabUIMTalMOHHBIX IPUOPUTETOB C IOMOLLBIO UCKYCCTBa [1].
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['paHTBl Ha WHHOBALMOHHbIE NPOTrPaMMbl MPELOCTABJSIT OrpaHUYEHHOE CPOYHOe
dbuHaHCUpOBaHUE [Js1 MOAJEPKU PA3/MYHBIX BOJIOHTEPCKUX MPOTPaMM, TaKUX Kak
IpOrpaMMbl O3eJIeHEHUS TIOpeM U IPOEKThl HACTaBHUYEeCTBa.

B Tioppmax KanudopHuu Takke peasu3ylOTC HErocyAapCcTBeHHble NPOrpaMMbl
peabuauTanMu  OCy»KJAeHHbIx.  [lporpaMmbl  HampaB/eHbl  HAa  YJOBJIETBOpeHUE
00pa30oBaTe/IbHbIX, COLMAIbHBIX, KYJbTYPHBIX UHTEPECOB U MOTPEOHOCTEN OCYXJEHHBIX U
OCYILeCTBJISIIOTCA B paMKax paboThl IPYIII ocyra ocyxAeHHbIX (Inmate Leisure Time Activity
Groups - ILTAG), *HUIITMMPOBAHHbBIX OCYKAEHHBIMU U BOJIOHTEPAMH.

[IpodunakTrka penuyMBU3Ma B neHUTeHUHapHOH cucTteMe CIIA ocHOBBIBaeTcs Ha
KOHIIeNLUU Ipeo6pa3oBaHus TIOPEM M3 YUpeXAeHUN CIIOJIHEHUS] HaKa3aHUM ¢ KapaTeJbHON
byHKIMell B peabUIUTALUOHHblE YUpeXJeHHs], LeJbl0 KOTOPBIX SBJSETCA COAelCcTBUe
HCIpPaBJIEHUIO NMPECTYNHUKOB, UX PeCcolMajn3alys U UHTerpauusi B COLMAJIBHYIO Cpefy B
KauecTBe 3aKOHOIMOCAYIIHBIX TpakJaH. [lporpaMMbl peabUJIHUTALUU  OCYXJEHHBIX,
peanu3yeMble B paMKaxX TOCYJapCTBEHHOTO M KOMMepueckoro <¢HHaHCHpPOBaHUS,
OpPUEHTHPOBAHbl Ha pelleHWe MNPUOPUTETHBIX BOMPOCOB ICUXHUYECKOTO 3J0pPOBbs
OCYK/JIeHHBIX, TIOJIy4eHUs] 00pa30BaHUsl U MPodecCHOHATbHON KBaluUKAIMY, COLUAIBHOM
ajanTtauuu. [Ipu paspaboTke mporpaMM y4uTbIBalOTCA GaKTUYeCKHe JaHHble O NpPHUYHMHAX
KPUMUHAJbHOTO MOBEJEHUSl U JIMYHOCTH OCY>KAEHHOTO, UHJUBUAYAJbHBIX NMOTPEOHOCTAX,
BO3MOXHBIX PpHUCKax UM MOTEHLMAJbHOM TOTOBHOCTM K HcCIpaBjeHUI0. llesbro
peabuIMTAllMOHHBIX IPOTrpaMM fBJSAETCA yCTpaHEHHe OCHOBHBIX (GAKTOPOB, KOTOpbIe
OpYBeJd K HApyLIeHUI0 3aKOHa, KOpPpeKUMUs JIMYHOCTH U NOBeJEHUS OCYXKAEHHBIX,
npuobpeTeHue 3HaHUH, YyMeHUH, HaBBIKOB /J1s1 YCIEIIHONW cOliMaJbHON perHTerpamnuu mnocjie
0CBOOOXKEHUS U3 TIOPbMBL.
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RECIDIVISM PREVENTION: THE US EXPERIENCE

Molchanova T.Yu.

Improving the organization of work to reduce the level of reoffending is necessary to
ensure the public safety. An analysis of positive foreign experience in addressing issues of
recidivism prevention seems to be useful for working out measures and technologies for social
work with convicts in correctional facilities of the domestic penitentiary system. The article
deals with the rehabilitation programs for convicts implemented in California state prisons. The
author concludes that rehabilitation programs contribute to the correction and successful social
integration of convicts, the prevention of recidivism.

Keywords: public safety, correctional facilities, prevention, rehabilitation programs for
convicts, social reintegration, recidivism.
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OCHOBHBIE HAITPABJIEHUAI UBMEHEHHU S 3AKOHOIATE/IbCTBA
PECIIYBJIMKHU BYPSATHUA B KOHTEKCTE PEAJIU3ALIUU
®EJEPAJIBHOI'O 3AKOHA Ne 414-®3 «OB OBIIUX IPUHLMUIIAX
OPTAHM3ALIMY NIYBJINYHOM BJIACTU B CYBBEKTAX
POCCUHCKOM ®EJEPALIUUN»

Hamcapaesa JllogmMmuiia YuMUTOBHA
MaructpanTt, @TBOY BO «Poccuiickasi akaJieMHsi HAPOJHOTO X031 CTBA
Y rocy/lapcTBeHHOH ciyx6bl pu [IpesugenTe Poccuiickoit ®enepannm»

B craTbe oOcCyulecTBJAeH aHajJU3 OCHOBHBIX  HalpaBJeHUU  H3MeHeHUs
3aKoHOJaTeNbCcTBa Pecny6/iMky BypsTusa B paMKax peasu3aluu MoJiokeHU PenepasbHOTO
3akoHa N¢ 414-®3 «06 o6IMX NPUHIUIAX OpPraHU3alMU MyOGJUYHON BJACTU B CYyObEKTax
Poccuiickoit ®esnepanuu». OTMeUYeHO, UTO peaau3alys NpeACcTaBJIeHHOr0 3aK0Ha B CyO'beKTax
Poccuiickoii @epepanyy BbI3bIBA€T MacCy BOINPOCOB, CBA3aHHBIX KaK C IpHUBeJleHHEM
peruoHaJbHOT0 3aKOHO/IaTeIbCTBA B COOTBETCTBUE C HUM, TaK U C €r0 UCIIOJTHEHHUEM B LIeJIOM.

KiroueBble c10Ba: my6/1MyHas BJACTh, OPraHU3aLMsl NyOJIUYHON BJIACTH B Cy6bEKTAX
Poccuiickoit ®enepanuu, Hapoausiii Xypasn Pecniy6auku BypsaTus, napiaMeHT.

kkskksk

C 1 auBaps 2023 rozia B NOJTHOM 00'beMe BCTyTaeT B JielicTBre PesiepanibHbIi 3akoH N2
414-®3 ot 21 gexabps 2021 r. N 414-03 «06 o61IMX NPUHIMIIAX OpTraHU3aIUU TYGJIUIHON
BJIaCTH B cyObekTax Poccuiickoit ®enepanuu» (nanee - @3 141). B cBA3U ¢ 3TUM HE06X0AUMO
OCYLIECTBUTh aHA/IW3 M3MEHEHUS pecnyOJIMKAHCKOTO 3aKOHOJATe/JbCTBA BO HCIOJHEHUE
NpeJ/iCTaBJeHHOI0 3aKOHa.

HecMoTpsi Ha TO, YTO OCHOBHble NPHHIMIBI OpraHU3aldU BJACTHU B CyObeKTax
denepauu OCTAIOTCS NMPEXHUMH, BHECEHBI KapJUHAJbHO HOBble MOJAXOJbl K HEKOTOPBIM
acleKTaM X OpraHu3alym.

Tak, MOXHO OTMETHUTb, UTO U3MEHEH NOJX0/J, K IOHUMaHUI0 BJAaCTU B cy6bekTe PD ¢
NprYMeHeHHEeM MOAX0/1a 0 eJUHCTBE MyOJUIHOH BJIACTH.

3akpenJieH eUHBbINA BO BCEX PErHOHAX CPOK 5 JIeT B JJO/DKHOCTH IJIaBbl CyO'bEKTa C
HeorpaHUYeHHbIM YMCJI0M Npe6bIBaHUS B HEM OJIHOTO JIULIA.

3akpelJieHo, YTO TJlaBa Cy6beKTa 3aHUMaeT TOCYJapCTBEHHYH JOJ/DKHOCTb
Poccutickoi ®enepanum u cybbekta Poccuiickoit Pepepanuu.

OTMeyeHO, YTO BbICIIEE JOKHOCTHOE JHULO cyobekTa PO BnpaBe dopMHUpOBaTh
BBICLIMN MCIIOJTHUTEJIbHBIN OopraH cyo'bekTa P® 1 Bo3rj1aBUTh ero JiM60 yYpeUTh J0KHOCTh
npezcesparess [IpaBuTebCcTBa CyObeKTa.

[IpeaycMOTpeHO MOJIOXKEHHE, YTO JeNyTaT 3aKOHOJATEJbHOTO OpraHa CyGbeKTa
Poccuiickoit ®enepanuu 3aMeniaeT rocyJapCTBEHHYIO [JO/DKHOCTb cy6beKkTa Poccuiickoit
depepany BHE 3aBUCUMOCTHM OT OCYLIECTBJEHUS] UM JeNyTaTCKOM [esATeJbHOCTH Ha
npodeccuoHaJbHON 0CHOBe HJIK 6€3 OTPhIBA OT OCHOBHOU JieATeNbHOCTH [1].

[lonyyunu 3akpelnieHHe Mepbl OTBETCTBEHHOCTH [IeNyTaTOB, HMeEWOIHE Lesblo
npefynpeauTh NpUMeHeHUe AeNyTaTCKOTo CcTaTyca AJs OCYLIeCTBJIEHUs AesITebHOCTH, He
CBSI3aHHOM C UCTIOJIHEHUEM JIeNyTAaTCKUX MOJHOMOYUH.

[IpeaycMoTpeHa BO3MOXXHOCTb y4yacTusi ¢efiepajibHbIX OPraHOB HCIOJHHUTEJbHOU
BJIaCTH B GOPMUPOBAHHUU OPTAHOB UCIOJHUTEIBHOM BJIACTH CyO'bEKTA.

3akpelieHbl MPaBOMOYMSI OpPraHoB BJACTU cy6bekTa PP B dopMmupoBaHuu u
JlesITeJIbHOCTH OPraHOB MeCTHOTO CaMOyIpaBJIeHHUs.

YcTaHOB/JEH UCYepNbIBAWIIUI IepedyeHb IOJTHOMOYUM Cy6beKTa IO BoOIpocaM
COBMeCTHOTO BeJleHus1 U Poccuiickoit Pefepanuu.
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OnpefnesieHo, 4YTO TMpoeKTbl 3akoHOB I[IpaButenbcTtBa P®, ycTaHaB/MBarLve
HMYIIeCTBEHHble M pacXoJHble 4YacTH CyobekTa P® Jo/mkHBI HampaBJsATbCS B
rocy/apCTBEHHbIN COBET.

YcTaHOBJIEHO, UTO JleTalM3alus yyeTa UMyLecTBa cyobekTa Pocculickoit ®epepanumn
ocyllecTBJsieTcs: cyobeKToM Poccuiickoit ®efiepaniiv caMoCTOSI TEIBHO.

Kak oTMeyaloT HEKOTOpble aBTOPbl HOBBIA ¢eAepasbHbIA 3aKOH COJEPKUT
3HAUUTEJbHOE KOJINYeCTBO TEPMUHOJIOTMYECKUX IPOOGJIEM.

OTCcyTCTBHME HEKOTOPBbIX MPaBOBbIX MoJiodkeHHH B ®3 414 B oT/HM4YHE OT €ro
npeJluieCTBEHHUKA TaKXKe BbI3bIBAET HeIOyMeHUe Y paBonpuMeHuTess. K npumepy, B ©3 414
OTCYTCTBYeT IOJIOXKEHUE, YTO 3aKOHOJATeJbHBbIA U HCIOJHUTEJNbHBIA OpraHbl CyO'beKTa
006J/1aa0T NPaBOMOYUSIMH I0pHUANUYECKOro nLa. Ha Hall B3r/1s/;, 3TO He ABJISIETCA KPUTUYHBIM,
T.K. OpraHbl BJACTU He TEPSAIT CTaTyca IOPUAUYECKOTo JIUIA, a OTCYTCTBHE YKa3aHUs Ha
JaHHbIM cTaTyc B @3 414 He OTMeHSIET €ro.

B nensax npuBeseHUs 3aKoHoAaTeabcTBa Pecny6sinku BypsTus B COOTBETCTBHE C
depepanbHbiM 3akoHOM OT 21 gekabps 2021 roga Ne 414-03 «06 06mMMX MPHUHIMIIAX
OpraHu3anuu MNyOeJIMYHOM BJacTu B Ccy6bekTax Poccuiickoit ®epepanuu»  ObLIH
CKOppPeKTUPOBaHbl HEKOTOpPbIE 3aKOHOJATesbHble aKTbl Pecny6suku BypsaTtusa. Tak, 6bL1u
n3MeHeHbl 19 3akoHOB Pecny6siviku Bypstusa u psx [loctaHoBieHuit HapogHoro Xypana
Pecny6auku BypsTus.

Pe3ysbTaToOM aHa/sM3a HU3MEHEHUH PecHy6JMKAaHCKOTO 3aKOHOJATeJbCTBA CTajIo
BbIsIBJIEHHE HEKOTOPbIX OCHOBHbBIX HallpaBJIeHUN ero NMpuBejeHUs B cOOTBeTCTBUe ¢ D3 414,
Tak:

1) ©3MeHeHbI HOPMBI, IOCBSALIEHHbIE UMYLIECTBY Pecniy6inku BypsaTus;

2) ocyllecTBJieHAa TepMHUHOJIOTUYEeCKass IpaBkKa, B TOM uuciae B KoHcTutynuu
Pecny6sniku BypsiTus [2], KOCHyBIIHecsi B OCHOBHOM TEPMHHOJIOTUUECKOTO COJep>KaHusl,
npaBoBoro cratyca ['s1aBel Pb, HapogHoro Xypaiia;

3) uameHeHa npoieaypa ¢opmupoBanus CyeTHOU nanatsl [5];

4) n3MeHeHbl HOPMbl 0 MECTHOM CaMOYIIpaBJIeHUH, B TOM YU CJe NOPSIJI0K HaJleJleHus]
OT/IeJIbHBIMH TOCYJIapCTBEHHBIMH IIOJIHOMOYHUSIMU OPraHOB MECTHOTO CaMOYIpaBJieHUs
MYHULUNAJbHBIX paiiloHOB B Pecniy6sinke Bypstus [3];

5) “3MeHeH NOPSJOK Has3HAYeHUS] U JOCPOYHOTO MpeKpallleHUH I[0JHOMOYUN
npeJicTaBUTe/ell 06LIECTBEHHOCTH B KBaJUQUKALMOHHON KoJuleruu cyged Pecny6auku
Bypsarus;

6) NpU3HaHbI YTPAaTUBLIMMU CUJIY PsiJ 3aKOHOB Pecny6/1mku BypsaTus;

7) W3MeHeHbl HOPMBI, yCTaHaBJIMBawlide MpaBoBoi craTtyc HapogHoro Xypasa
Pecny6auku BypsTtus: o cTpykType U mnopszake ¢dopmupoBaHus HapogHoro Xypana
Pecny6siviku BypsiTHs, opraHu3anuu ero JesiTeJIbHOCTH;

8) BHeceHbl H3MeHEHMs] B 3aKOHOJaTeJbHbIM mpouecc. Hanpumep, npaBom
3aKOHO/IaTeJIbHOU MHUI[MATHUBBI HaZleJIeH MPOKypop (B mpexHel peJakliiu — MPOKypaType).

9) YTouyHeHbI TPaBOBbIE U OPTAaHU3ANMOHHbBIE OCHOBHI ZieATeJbHOCTU [IpaBUTENBCTBA
Pecniy6siuku Bypsatus u [naBel Pecny6sunku bypsatus - Ilpeacegatens I[lpaBuTesabcTBa
Pecny6siviku BypsaTus.

TakuM 06pa3oM, MOXHO CcJeJlaTb BbIBOJ, YTO 3aKOHOJATeJb PecnyOJUKH
npeIpUHUMAET MEPHI [0 MPUBEIEHUI0 3aKOHOJATEIbCTBA B COOTBETCTBHUE C ITOJIOKEHUSIMHU
®epepanbHoro 3akoHa oT 21 jgekabpsa 2021 roga N 414-@3 «06 o6uMX MPHUHIMIAX
OpraHM3alMH NyOJUYHON BJIACTH B CyO'beKTax Poccuiickoil Pegeparun». OfHaKO HACKOJIBKO
3ddeKTUBHBI TpeANpPUHUMaeMble Mepbl IOKXKeT BpeMs. Bo3HuKawomue Mnpo6JeMbl
peanus3alUu HCCAeLyeMOro 3aKOHa [JOJDKHBI paspelllaTbCs IJIAHOMEPHO MO Mepe uX
NPOSIBJIEHMUS.
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MAIN DIRECTIONS OF CHANGING THE LEGISLATION OF THE REPUBLIC

OF BURYATIA IN THE CONTEXT OF IMPLEMENTATION OF THE FEDERAL LAW
NO. 414-FZ “ON THE GENERAL PRINCIPLES OF THE ORGANIZATION

OF PUBLIC AUTHORITIES IN THE SUBJECTS OF THE RUSSIAN FEDERATION”

Namsaraeva L.Ch.

The article analyzes the main directions of changes in the legislation of the Republic of
Buryatia in the framework of the implementation of the provisions of the Federal Law No. 414-
FZ "On the General Principles of Organization of Public Power in the Subjects of the Russian
Federation". It is noted that the implementation of the presented law in the constituent entities
of the Russian Federation raises a lot of questions related both to bringing regional legislation
into line with it and to its implementation in general.

Keywords: public authority, organization of public authority in the constituent entities
of the Russian Federation, People's Khural of the Republic of Buryatia, parliament.
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YK 342.2

KJIACCH®HUKALHNA COYYACTHA: ®OPMbI, BU/1bl, SHAYEHUE
A1 YTOJIOBHO-IIPABOBOU OLLIEHKU ITPECTYIIVIEHUA B P®

HeBepoB Anekceil IkoBeBUY
KaHauzaaT r1opyujuyecKrx HayK, JOLeHT KadeJpbl «YTOJ0BHOE IPaBOy,
KypraHckuii rocygapcTBeHHbIH yHUBepcuTeT (KI'Y)

TynukuH Uiba AneKcaHApoOBUY
CtynenT, Kypranckuit rocygapctBeHHbIi yHUBepcuTeT (KI'Y)

CTaTbsl mocBslleHa KjaaccHPUKALUU coydacTds nmo dbopMaM M BHJAM, a TaKxKe ee
yTrOJIOBHO-IIPAaBOBOMY 3HaueHHI0. B paboTe paccMOTpeHbl OCHOBHble TOUKH 3pEHUs B HaykKe
yroJIOBHOTO MpaBa Ha MnpobJjeMy KiaacCUUKALMU COy4acTUs. BbIIBJIIeHbl KpPUTEpPUH,
HCI0JIb3yeMble B IOKTPUHE U Cy1eOHOU IpaKTHKe JJIs1 K1acCUPUKALUU coydacTus no ¢opmam.
CdopMynupoBaHo onpefeaeHUe NOHATUSA «popMa COydaCTHUs».

UccnepoBanbl HOPMBI HHCTUTYTA COY4YacTUsS 10 JeUCTBYIOLIEMY POCCUHACKOMY
YroJIOBHOMY 3aKOHOZATEJIbCTBY M JlaHA aBTOPCKasg KJacCUPUKaALUs BCEX BO3MOXKHBIX
BapUaHTOB COBMECTHOI'0 COBEepLIEHUs NMPECTYIJEeHUs C TOYKU 3peHus UX GOpMbl U BUJOB.
PaccMoTpeHbl HeZOCTaTKM HOPM YroJIOBHOTO 3aKOHA, INOCBSLIEHHBIX KBaJUPUKALUU
COy4YacTHs, U CyJeOHOM MpPaKTHUKU UX NMpUMeHeHUs. MccienoBaHbl pa3bsiCHEHUs BBICIIEH
Cy/,e6HOM MHCTAaHLMU O HA3HAYEeHUH HaKa3aHUs M0 [ieJlaM O COY4acTHMU.

[IpoaHanu3upoBaHO 3HaUYeHHe aBTOPCKOM KaaccudUKaLUu AJisl YyroJ0BHO-NIPaBOBOU
OLIEHKH MPeCTYIUJIEHUS], B TOM YHCJe s KBaMUQUKALUU NPECTYIJIEHUH, COBEPUIEHHBIX B
COy4YaCTHH, U AJ/151 Ha3HaUYeHHUs HaKa3aHU 3a PeCTYIJIeHUe, COBEPIIeHHOe B COYYaCTHH.

KinrouyeBble c/10Ba: coyyacTue B MPeCTYIJIEHUH, KIacCUbUKALKA cOydacTus, GOpMBI
COoy4acCTud, BHUAbI COy4aCTHUA, BUAblI COY4YaCTHHUKOB, IpyIila JIML, OPraHru30BaHHaA TI'pyIlIa,
IPECTYITHOE COOOLIECTBO, YTrOJIOBHO-NPABOBAasi OLEHKA, KBaIWGUKAlUs MPEeCTYIJIeHUH,
Ha3HayeHHe HaKa3aHWs, XapaKTep OOLIECTBEHHOW ONACHOCTH, CTeleHb O0O6IIeCTBEHHON
OINNACHOCTH, UHCTUTYT COYy4aCTHUA.

kkskksk

Knaccupukanusi coydactus no ¢popMaM M BUJAM SIBJISETCS OJHOM U3 CI0KHEHUIIHUX
npo6JsieM y4eHHsl O COydyacTHMU. B cneuuanbHOW suTepaType ocBellleHHe GOpM U BUJOB
COy4acTHsI HOCUT KpalHe 3allyTaHHbIA U NIPOTHUBOPEUUBLIN xapaKTep, IOPOH MpaKTHUYecKast
IPYMEHUMOCTb TeOpeTHYeCKUX [OJIO)KEHUH TPUHOCUTCA B KEpPTBY MX Hay4yHOU
OpUTHMHAJBHOCTH. PasHorosiocuiia B HayKe HeraTHBHO BJIMSET Ha CyJeGHYI0 MpPaKTHKY,
HepeaKo JONMYyCKAaILIYI0 HETOYHOCTHU NpU ompefeneHud ¢opmMbl coyyactus. K npumepy,
COy4yacTHe C pacnpejieJieHHeM poJied MOpod OMKMGOYHO paclieHUBaeTCs Kak rpymnmna Jiui 1o
npeJiBapuTeJbHOMY CTOBODY.

TpyAHOCTH BO3HUKAIOT U B Ipoljecce NpenojaBaHUs Kypca yroJoBHOTO IpaBa, JAJs
GOJIbIIMHCTBA CTYJAEHTOB M3y4yeHHe Bompoca 0 ¢popMax M BUJAAX COY4YaCTUs MpeACTaBJsIeT
3HAUUTEJNbHYI0 TPYAHOCTb. Kak HaM AyMaeTcs, oJlHa U3 NPUYMH 3aKJIOYAETCA B TOM, YTO
YYEHHIO O COYYacTUHU He B MOJIHON Mepe yAAeTcsl BbINOJHATb 06'bACHUTENbHYI0 QYHKIUIO -
HHTepIpeTUPOBAaTh HOPMbI O COYYAaCTHH C y4YETOM MX CylleCTBEHHbIX OCOOEHHOCTeH U
crnocoboM, JOCTYyNHbIM NMOHMMaHUIO ob6uiecTBa. CyllecTBYeT HeOOXOJAUMOCTb pa3paboTKU
IIPOCTON U B TO e BpeMs yA00HOU KacCUPUKALMKU cOydacTHUs.BBUAY MHOTOYMCIEHHOCTH
KJ1accudUKaluil coydacTus, pa3paboTaHHbIX B JJOKTPHUHE YrOJOBHOIO IIPaBa, UX aHANU3 He
NpeJiCTaBJsIeTCS BO3MOXHbIM 0e3 00'beIUHEHUSI CXOXUX TOYeK 3peHUs no rpynmaMm. Kak
NpaBuUJIO, KJacCUPUKALUA COYYacTUA NMPOBOAUTCA ClleliMaJUCTaMU C ONOPOX Ha KaTeropuu
«dopMa coydacTHsI» U «BUJ COYYaACTHSI».

[log dopMol TpaJULMOHHO [OHUMAETCSl BHEIIHee BbIpaXKeHUEe JesTeJbHOCTH
COYyYaCTHHUKOB, 1I0J BUJ0M - BHyTpeHHee. OJHaKO HEKOTOpPbIe YYeHble He UCI0Jb3YIOT IOHATHE
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https://lexrussica.msal.ru/index.php/jour/search/?subject=%20%D0%BD%D0%B0%D0%B7%D0%BD%D0%B0%D1%87%D0%B5%D0%BD%D0%B8%D0%B5%20%D0%BD%D0%B0%D0%BA%D0%B0%D0%B7%D0%B0%D0%BD%D0%B8%D1%8F
https://lexrussica.msal.ru/index.php/jour/search/?subject=%20%D1%85%D0%B0%D1%80%D0%B0%D0%BA%D1%82%D0%B5%D1%80%20%D0%BE%D0%B1%D1%89%D0%B5%D1%81%D1%82%D0%B2%D0%B5%D0%BD%D0%BD%D0%BE%D0%B9%20%D0%BE%D0%BF%D0%B0%D1%81%D0%BD%D0%BE%D1%81%D1%82%D0%B8
https://lexrussica.msal.ru/index.php/jour/search/?subject=%20%D1%81%D1%82%D0%B5%D0%BF%D0%B5%D0%BD%D1%8C%20%D0%BE%D0%B1%D1%89%D0%B5%D1%81%D1%82%D0%B2%D0%B5%D0%BD%D0%BD%D0%BE%D0%B9%20%D0%BE%D0%BF%D0%B0%D1%81%D0%BD%D0%BE%D1%81%D1%82%D0%B8
https://lexrussica.msal.ru/index.php/jour/search/?subject=%20%D1%81%D1%82%D0%B5%D0%BF%D0%B5%D0%BD%D1%8C%20%D0%BE%D0%B1%D1%89%D0%B5%D1%81%D1%82%D0%B2%D0%B5%D0%BD%D0%BD%D0%BE%D0%B9%20%D0%BE%D0%BF%D0%B0%D1%81%D0%BD%D0%BE%D1%81%D1%82%D0%B8
https://lexrussica.msal.ru/index.php/jour/search/?subject=%20%D0%B8%D0%BD%D1%81%D1%82%D0%B8%D1%82%D1%83%D1%82%20%D1%81%D0%BE%D1%83%D1%87%D0%B0%D1%81%D1%82%D0%B8%D1%8F
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«BUJIbl COYYaCTHs», BblJessdsl TOJbKO (GOpMbl, HAa OCHOBaHWMU Cpa3y [JBYX KpUTEPHUEB -
00'beKTUBHOTO (COCO6 B3aMMOJEHCTBUS COYYACTHUKOB) M CyG'bEKTHBHOrO (CTeleHb
COrJIaCOBAaHHOCTH HX [JeMCTBUH), TO eCTb CcoJepXKaHHe KaTeropuu «BHU/J, COy4acTHA»
BKJIIOUYAIOTCS B COJlepKaHue KaTeropuu «popMa coyyacTHsI».

B nocsiegHeM ciydae 06bIYHO BblJeisieTcs YeThipe GOpMbI COy4acTUs, 3aKperJieHHbIe
B cT. 35 YK P®: «rpynna Jidn, rpymmna Jivi o npeJBapuTeJbHOMY CrOBOPY, OpraHU30BaHHas
rpyIna ¥ npecTymnHoe coobilecTBo (MpecTynHas opranusanus)» [1, c.12].

[Tono6HBIN OX0/ BbI3bIBAET COMHEHMUS, IOCKOJIbKY OCTaBJIseT 3a 60pTOM coydacTHe
C pacmpefesieHdeM poJel, npegycMorpeHHoe cT. 33 YK P®. Ilo HameMy MHeHHIO,
KJ1accudrKaluus coydyacTusl JO/KHA HOCUTb HUCYepIbIBAOLMU XapaKTep, NpeAoCTaBJAThb
IOPUCTY BCe BapUaHThI COy4aCTHs, BOSMOXHbIe Ha IpaKkTHKe. KpoMe Toro, oTkas oT KaTeropuu
«BH/] COyYaCTHUsI» MPOTUBOPEUYUT CJAOKHUBIIEMCS B HAyKe YTOJIOBHOTO IIpaBa TPaAUIMY, KOrja
B KaTeropuajbHOM alapaTe TepMHHbI «bpopMa» U «BUJ» JOMOJHSAIOT APYT APYra, MoJHee
packpbiBass HOPMbl UHCTUTYTa coydacTus. Hcmosib3oBaHUe TEPMUHOB «dopMa» U «BUI»
COy4aCTHUs HOCHUT YCJIOBHBIHN, «<KOHBEHI[MOHATbHbIN» XapaKTep, OHO OCHOBAHO Ha COTJIalleHUU
MeX/Jly y4YeHbIMU, a He Ha HOpsIMOM YyKa3aHuM 3akoHa (B YK mogo6Hble TepMHUHBI He
ynoMuHawTcsa). OfHAKO OTAesbHble CIEeLUaJUCTbl He NPUAEPKUBAIOTCS O6LIed JIMHUMY,
Ha3bIBasl MPECTYIHbIE TPYIIILI, TpeaycMoTpeHHble cT. 35 YK P®, Bujamu coyvactus. Cpeau
COBETCKHX KPUMHHAJIUCTOB BU/Ibl COYYACTHUS TaKXKe BblEJISJINCh He BCEMHU.

ABTopsnl [1.O. TenbHoB U M.A. IllHeiijlep «OTpaHUYMBAJIUCD JleJIEHUEM COy4acTUsl Ha
bopMbl». K coxaneHumo, npejjokeHHass UMM KjaccUPUKaLUs yTpaTua CBoe 3HAueHUe B
CBSI3U C U3MEeHEeHHEeM yroJIOBHOTO 3aKOHA. P0M o6IIuX 4epT 06J1aJal0T «KaacCuPpUKalUu
coydJacTusi», paspabotaHHble aBTopamu @®.M. AGyb6akuposbiM, P.P. Tl'anuak6aposeiM, JL/.
Fayxmanow u JI.Jl. EpmakoBoii [4, c. 47-48]

Cpenu dopM coydyacTus AaHHbIe CIELUATUCThI BbIENSI0T, B YaCTHOCTH:

1) coy4yacTHe ¢ pacupeieJIeHHEeM poJield («CI0KHOe CoydyacTHe);

2) COMCHOJIHUTEJbCTBO (OXBaThblBawllee Tpynmy Jul, U Tpynny JuL 1o
npeJiBapUTeJbHOMY CTOBODY);

3) opraHU30BaHHYIO TPYIILY;

4) npecTtynHoe coob1ecTBo [ 4. 52].

CouCnoJIHUTENBCTBO B KauecTBe GOPMBI COYYACTHUS TAKXKe BbE/s1710Ch aBTOpoM M. U.
KoBanéBbiM (1m0J Ha3BaHUMEM «COBHHOBHHUYECTBO»). «Kak HaM JAymaeTcs, npezJsioXeHHOe
yKa3aHHBIMU aBTOpPaMU O00'beJMHEHHE TPYHIbI JIUI U TPYIIbl JIKI M0 NpeJABapUTEJTbHOMY
CroBopy B oAHY $opMy coydacTHsi («COUMCHOJHUTENbCTBO») BPsiJ, JIU BO3MOXHO, TOCKOJIbKY
MeX/Jy HUMHU eCTb CYLIeCTBEHHOe IpUAUYECKOe OTJHUYHE - UX MpecTyNHas [esaTeJlbHOCTb
npeJirnoJiaraeT pasJiniHyo KBajiupukauuo» [2, c.12].

K mpumepy, rpabex, COBepIleHHbIH I'PYIIION JUI] 6e3 MpeABAPUTENbHOTO CrOBOPa,
NoJJIEXXUT KBaJUpUKaMU mo 4. 1 cr. 161 YK P®, a coBepllieHHBbIH TpyNmou Jul, Mo
npe/IBAPUTETbHOMY CrOBOPY - MO I «a» 4. 2 cT. 161 YK P®. [IpeacrasiisieTcss 04eBUIHBIM, YTO
Hay4yHas KJjaccuduKalus MpU3BaHa MOJYEPKUBATh, 4 He HHUBEJUPOBATH CYIIECTBEHHbIE
pasnyus MexAy NpPecTyNHbIMU 06'beJUHEHUAMY, IpeAycMOTpeHHbIMU YK PO.

B npoTuUBHOM cJ/lydae He JAOCTUraeTCs OJHA W3 IJIaBHbIX 3374 YroJIOBHO-NPaBOBOMU
TEOPUH - CIOCOGCTBOBATh TOYHOU OPUAUIECKON OlleHKe mpecTymieHus. Haubosee mupokoe
IpU3HAHHE CO CTOPOHBI HAay4yHOIO COOGINECTBA MOJYyYMJIA «KJIACCUPUKALUS COY4YaACTHS»,
paspaboTanHass aBTopoM B.C. KoMmuccapoBbiM. [Io xapakTepy BbINOJHEHHUS O0O0'bEKTUBHOMN
CTOPOHBI MPECTYIJIEHHUS COYYaCTHe JIeJIUTCSA Ha JABA BU/IA - IPOCTOE (COUCIOJIHUTENBCTBO) U
CIIOXKHOE (coydacTHe C pacrnpejesieHueM poJiei). [lo cTeneHu corJ1lacoBaHHOCTH - Ha YeThIpe
dbopMbl: rpynna Jiul, rpynna Jul, o npeiBapuTeJbHOMY CTOBOPY, OpraHU30BaHHAs pyIna,
npecTymnHoe coobiiecTso [3, ¢.87].

[lo HalleMy MHeHHUIO0, JaHHas KJaccupUKaLUs 0CTaBJsIeET 6€3 JO/HKHOTO BHUMAHUS TOT
baxT, 4TO coy4yacTue C pacnpejesieHueM poJiedl (MMeHyeMoe aBTOPOM «CJIOXKHBIM»), MOXKET
BBICTYIIATh B IBYX UMIOCTACSX - U KAK CAMOCTOSITe/IbHAsi KOHCTPYKLUS COYYaCTHs, U B KAUeCcTBe
0CcOO0M XapaKTEepPUCTUKU pasjesieHUs1 poJied B paMKaX OPraHM30BaHHOW Trpynnbl U
npecTynHoro coo6uiectsa. [losydyaeTcs, 4To coyyacTue c pacnpejieJleHueM poJield BbICTyNaeT
B /IBYX COBEPIIEHHO pa3HbIX KayecTBax. B mepBoM ciiyyae OHO SIBJISIETCS] OJHOW K3 THUIOBBIX
KOHCTPYKL UM coydacTus, OTpakawlleiics Ha KBaJUpHKaLUK, a 3HAYUT, «paBHOMPABHON» C
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dopmMaMu coydacTusi, ykasaHHbIMU B cT. 35 YK P®. Bo BTOpOM c/iydyae OHO BbICTyHaeT B
KauyecTBe OJHOT'O U3 BApUAHTOB B3aWMOJIEMCTBUSI COYYaCTHUKOB B paMKax TaKuX GpopM, Kak
OpraHM30BaHHasd rpynna v npecTynHoe coobliecTBO (IpecTynHas opraHusanus), U He BjaUseT
Ha KBajudukauuiw. KpoMme Toro, coyyacTue C BBINOJHEHUEM pa3/MYHBbIX pOJIe MOXeT
COCYI[eCTBOBAaTb C WMHBIMM (popMaMH COy4YacTHUsl - TPYNION JiMI, MO HpefBapUTESbHOMY
CTOBOpPY, OPraHU30BAHHOM IPYNINON, MPECTYIHBIM COOOIECTBOM.

[locnefHOl CHATyalMl0 MOXHO NPOWLIIOCTPUPOBATH CAEAYIOIMM IPUMEDPOM.
[IocOGHUK OJHOKpPAaTHO OKa3blBaeT COJeNCTBUE OpPraHU30BaHHOW TIpylne B COBepLIEHUU
Kpaku (mpepoctaBiser uHbopMmauuio). Cpead UYIeHOB OpPraHU30BAaHHON  TPYIIIBI
Henocpe/CTBEHHO 06'beKTUBHYIO CTOPOHY KPaXkKU BBIIIOJIHAIOT He BCe - KTO-TO TOXULIAEeT, KTO-
TO cObIBAeT KpaZeHoe, KTO-TO [TOJbICKUBAET HOBble 00'bEKTHI JJIs1 NOoCAraTeAbCTB. [10cO6HUK
JleHiCTBYeT B paMKax COy4acTHs C pacnpejesieHueM poJieit (ero AedcTBUs KBAIUQUIIUPYIOTCSA
co ccbIKOM Ha 4. 5 cT. 33 YK P®), koTopoe nmpucoefuHseTcsl K OpraHM30BaHHOH TpyIIe, B
paMKax KOTOpOH, B CBOIO O4yepelb, €CTb paclpejiejieHHe poJsiel (KOTopoe He BJUSET Ha
KBaTMUKAIMIO, TOCKOJBKY OCYIeCTBJISETCS BHYTPU OJAHOU U3 GOpM cOydacTusl).

UtoroBas kBanubukanus JeHcTBUN MOCOGHUKA B JJAHHOM Cjay4ae OyJeT BBITVISAIEeTh
cleAyruM obpaszoM: 4. 5 cT. 33, m. «a» 4. 4 ct. 158 YK P® - mocoGHMYECTBO B KpaxKe,
COBeplLIEHHOU OpraHM30BaHHOM rpynnoil. B cBs3u ¢ BbllleCKa3aHHbIM BO3HUKAET BONPOC: YEM
1jesiecoobpa3Hee CYUTATh COYIACTHE C BBINIOJIHEHUEM PA3JIMUHBIX POJIEN - BUIOM UK GOpMOii
coy4dacTtus? Ha Haiu B3rJis/i, Ipu OTBETe Ha JAaHHBIM BONPOC HEOOXOAMMO UCXOJUTDh U3 TOTO,
YTO KpUTEpHUEM JiejieHus iBJeHUH Ha GOPMBbI JOJKHO BBICTYNATh UX HauboJlee CylleCTBEHHOE
cBoiicTBO. JleneHue Ha BUJbl CJeJyeT MPOU3BOAUTb Ha OCHOBAaHUM BTOPOCTENEHHbBIX
KpPUTEPHUEB, IPUYEM B paMKax OT/Ie/IbHBIX GOpM.

HanboJsiee BaxkHO 3HaueHHe COy4acTHs IPUMEHUTENBHO K KBauduKkanuu. Kak BUaAHO
M3 INpUBEJEHHOr0 IpuUMepa, BBICTyNasg B I[epBOM CBOEM KauyecTBe, COy4YacTHe C
pacnpejieieHHeM poJied 00J1aJlaeT CIOCOGHOCTbIO OKa3bIBaTh BJIMSIHME Ha KBaJUQUKAIHIO.
[losToMy ero nesiecoobpasHee oTHecTU K popMam coyvacTusi. be3ycsoBHO, U BO BTOpOM
KauyecTBe COy4yacTHUe C pacnpejiesieHMeM poJield 6yJeT UMeTh YTrOJ0BHO-IIPABOBOE 3HAYEHUE,
OJHAKO OHO O6YyJeT HOCHUTb BTOPOCTENEeHHbIH XapaKTep - KOHKpeTHasd poJib 4YJeHa
OpPTaHW30BaHHOM IPyMIIbl 6yAET YUUTHIBATHCA IPU HAa3HAYEHUU eMy HaKa3aHUs Ha OCHOBaHUU
cT. 67 YK PO.

TakuM 06pa3oM, coydacTue ¢ pacnpejejieHueM poJieil Heslb3sl CUUTATh TOJIBKO JUUIb
BHU/IOM COYYaCTHs, OHO 3aC/Iy>KHUBAET CTaTyca GOPMbI COyIaCTHSI.

[lo HalleMy MHeHHI0, KaTeropuu «popMbl COy4acTUsI» HEOOXOAUMO AATh CAeAyolee
omnpejesieHue: 3TO npefycMoTpeHHble 0611ei yacTbio YK P® BapuaHThI coydacTHs, KOTOpble
Pa3JIMYATCS 110 CI0COOAM B3aUMOJeUCTBUS COYIaCTHUKOB U BHYTPEHHEH CTPYKType IPyIIIbI,
MMEIT OCHOBONOJIATAIOIIMK XapaKTep, SBJSACh 6a30BbIMU TEXHUKO-IOPUUYECKUMHU
KOHCTPYKLUSIMU, UCIIOJIb3yEMBIMU 3aKOHOAaTeJeM JJ1s1 CO3JaHUs YT0J0BHO-NIPABOBbIX HOPM
OcobenHoir yactu YK, ciayxar HWHJIUKAaTOPOM CTeNeHW OOIIEeCTBEHHOHW OMacHOCTH
KOHKPETHOT'0 MPeCTyIJIEHNS, XapaKTEPU3YIOTCSA CIE[UATbHBIMU NMPAaBUIaMHU KBaJIUPUKALUH
Y OKa3bIBaIOT BJUsSIHME Ha MHAUBU/YaJIN3alMI0 HaKa3aHUs.

TakuM o6pasoM, nepBoe 3HayeHUe GOPM COY4ACTHUS 3aKIIOYAETCS B TOM, YTO C UX
NOMOIbI0  3aKOHoJaTesb JOuddepeHIUpPYeT OTBETCTBEHHOCTh, CO3/]aBas  COCTABBI
NpecTyIJIeHUH, OT/JMYaloliiecs I0 YPOBHIO OOLIECTBEHHOM omacHOCTU. B dYacTHocTH,
yCceueHHble COCTaBbl, BO3BOJsIINE OT/AebHble PA3HOBUAHOCTH IPECTYIIHOTO CrOBOPA B PaHT
OKOHYEHHBIX MPECTYIJIeHUH «0coboro poga» (Hampumep, 4. 1 ct. 205.4 YK PO - cozganue
TEPPOPUCTUYECKOTO COOOIEeCTBA, TO €CTb YCTOWYMBOH TPYINIbl JIKI, 3apaHee
00beJUHUBIINXCS B ILeJIX OCYLIECTBJIEHUS TEPPOPUCTHUUYECKON [AesITeJbHOCTH), a TaKxkKe
KBaMUGUIMPOBAHHbIE  COCTaBbl, NpeJyCcMaTpUBAIOLlMe  [OBBIILIEHHY  YrOJOBHYIHO
OTBETCTBEHHOCTb B C/Iyyae COBepIlIeHHUs NPEeCTYIJIEHUH IPyNnou JuL, (HanpuMep, . «x» 4. 2
cT. 105 YK P® - y6uiicTBO, COBepllleHHOE TPYIINOH JIKII, TPYNIOH JIUIL 110 peABapUTEeSbHOMY
CTOBO-
py WId opraHuM3oBaHHOW rpynnoii).Bropoe mnpakTuyeckoe 3HaueHHe ¢GOpM coyya-
CTUS 3aKJIIOYAETCS B TOM, UTO OHHU, KaK MPaBUJIO, YYUTHIBAIOTCS MPABONPUMEHHUTENEM MPU
kBanubukanuud. Hazo ckasaTh, mpaBuja KBaMbUKALUM NPECTYIJIEHUH, COBEpUIEHHbIX B
paMKax COy4acTHsl, OTHOCSATCS K YUCJAY MPOGJEeMHBIX BONPOCOB YTOJIOBHO-IPABOBOM HAyKH.
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KBanudukayusi coy4yacTusi BbI3bIBA€T CJOXHOCTH KaK IMpPU M3yYEeHUHM, TaK U IMpHU
MpPaKTUYECKOM MpPUMEeHEHHWU YTOJIOBHO-NIPAaBOBBIX HOpPM. BepxoBHbiii Cyn P® paszbscHseT
BONPOChl KBaJUQUKAIUU TOJbKO NPUMEHUTEJNBHO K COYy4YaCTUI0 B IPECTYIJEHUSX
KOHKpEeTHbIX BH/JIOB (HE3aKOHHAsl OXO0Ta, B3ITOYHUYECTBO U T.J.), IO3TOMYy HE BCE HOPHUCTHI
OTYETJINBO NPEJICTABJISAIOT ceGe 001Me TpaBuia KBaJUUKAIUK COYYaCTHUS.

TpyaHOCTH CBSI3aHbI TAKXKe C TEM, YTO 0COGEHHOCTH IOPUINYECKOHN OLIEHKU JAeWCTBUN
COYYaCTHUKOB He MOJIYYHUJIH JOKHOTO OCBelleHHs] B y4eGHOU iuTepartype. B yue6HUKax mo
yroJIOBHOMY IpaBy O TOM, KaK OTpakaeTcd crneludprKa KOHKPETHOU PopMbl coydyacTUsl Ha
KBaJMPUKAIMH, pedyb 3a4acTyi He uAeT. B Tex paboTax, rje JaHHOMY BOIIPOCY BCe e
yAeJisieTCcsl BHUMaHuMe, KaKIpaBUJI0, OCBENIAIOTCS He Bce MpaBuia. K npuMepy, pazbscHseTcs
KBaJUpUKAIMS COy4dyacTUsl C paclpejieieHHEM poJied, COo3JaHUsI W PYKOBOJACTBa
OpraHu30BaHHOU rpyNIoMn, HO yMaJ4HUBaeTCcs 06 0611eM IpaBuie KBATMGUKALIUKM COJIETHHOTO
YJieHaMHW OpraHU30BaHHBIX IPYII U MPECTYIHBIX COOOIIECTB [4, ¢.17].

YrosioBHO-NpaBoOBasi OIleHKa COJIeIHHOIO KOHKPETHBIM JIMIOM 3aBUCUT B IEPBYIO
odepeb OT GOPMBbI COYYacTHs, B KOTOPOH COBepIIEHO NpecTymeHHe. [IpoaHanmu3upyemM,
KaKUM 06pa3oM ¢opMa COy4yacTHsl OKa3bIBaeT BJHSHHUE HAa KBaTH(PHUKALMIO MPECTYIJIEHHUS.
[Ipu coyyactruu B dopMe No 1 kBasmnduKanus IpoucxoguT 1o HopMe OcobenHoM yactu YK PO
€O CChLJIKOHM Ha 4acTb cT. 33 YK P®, B KOTOpoi npeycMOTpeHa BBINOJIHEHHAS JIMLIOM POJib,
€CJIM 3TO POJib OPTaHU3aTOPa, MOJICTPeKaTessd WK nocobHuKa. ColessHHOE HCIOJHUTENEM
HHUKOT/Ia He TpebyeT cchlIkH Ha cT. 33 YK PO, nake B pamkax nepBoit ¢opmMsl coydacTust. Takoi
M0/IX0/] MPOAUKTOBAH 0COGEHHOCTSAMH KOHCTPYKIIMHK COCTaBa NPeCTYIJIEHUS], COBEPIIEHHOTO B
COYYacCTHH.

[Ipy kBaMUKAMU COAESTHHOTO UCIOJHUTENEM JOCTATOYHO COCAATHCSI HA HOPMY
Oco6eHHo# yactu YK P®, nockoJsibKy HCIOJHUTENb HENOCPECTBEHHO BbINOJHSET JIeTHHUE,
ONMCaHHOe B JAMCHNO3UIMU. Takue COy4YaCTHUKH, KaK OpraHu3aTop, INOJACTpeKaTesJb U
MOCOOHUK, UTPAIOI[e BCIIOMOraTe/bHbIe POJIH (JaHHBIN TepMUH 6bLJI IPEAJIOXKEH B OJHON U3
HalllMX paboT), He BbINOJHAIT OOGBEKTUBHYIO CTOPOHY HPECTYIJIEHUS, YKa3aHHYK B
aucnosunuyd  cratbu  OcobeHHoM 4vacth YK P®. TlosatoMmy s 00GOCHOBAaHUS MX
OTBETCTBEHHOCTH HEOOXOJAUMO JOTIOJHUTEIBHO CChLIAThCSA HA KOHKPeTHY 4acThb cT. 33 YK
P®, rae onuceiBaroTCA 06bEKTUBHBIE MPU3HAKU COCTABA COBEPLIEHHOTO UMH MPECTYILJIEHUS.
[Ipu kBanudukauu coydactus B popmax N, 2-5 ccblika Ha cT. 33 YK PO He TpebyeTcs, Kakyio
Obl pPOJIb HU BBINOJIHSAJ KOHKPETHBIA COYYAaCTHHUK, MOCKOJIbKY 4JIEHbl COOTBETCTBYIOLIHUX
NpeCcTyNHbIX 00pPa30BaHUMN WM GAKTUUECKHU SBJSIOTCS COUCIIOJHUTESIMH, U OPUAUIECKH
Npe3lOMUPYIOTC  TakoBbIMU. BepxoBHbii Cyn PO  cuuTaeT 1esiec006pa3HbIM
KBaJIMPUIIMPOBATD JeUCTBUS BCEX YIEHOB OPTaHW30BAHHBIX IPYII U MPECTYIHbBIX COOOIECTB
KaK JIeMCTBUS UCIIOJIHUTeeH, 6e3 cchlIKU Ha CT. 33 YK PO. K npumepy, «B ciyyae npu3HaHus
NOJIyYeHUs1 B3STKU.. OPraHW30BAaHHOW TpyNIoON JAeHCTBUSI BCeX ee 4JEeHOB, MPUHUMAaBILUX
y4acTHe B MOATOTOBKE U COBEPILIEHUHU 3TUX MPECTYIJIEHUH, HE3aBUCUMO OT TOT'0, BBIMOJIHSIN
JIU OHU PYHKIUM UCHOJHUTEJISI, OPTaHU3ATOPA, MOACTPEKATEST WU NMOCOOHUKA, MOAJIeXAT
KBaJMpUKaLMU 10 COOTBeTCTBYOLel yacTH cTaTbu 290... YK PO 6e3 ccbliku Ha ctaThio 33 YK
P®D».

[IpuBesieHHOE MPABUJIO He CJie/lyeT U3 OYKBAaJIbHOTO TOJIKOBaHUs HOpM YK, oHO 6bLI0
pa3paboTaHO U BHEJPEHO B MPAKTHKY BbICIIEH CyaeOHOW WHCTaHIMed. Kak Ham jgymaeTtcs,
paccmatpuBaeMas nosuuus BC P npoaukToBaHa NpeicTaBJeHUEM O TOM, YTO C YYeTOM
YCTOMYUBOCTH U BBICOKOW CTENIEHHM COBMECTHOCTH OPTaHU30BAaHHOM TPyMIibl U MPECTYIHOTO
coo6IIecTBa JIIOOYI0 BBINOJHSEMYI B HHUX (GYHKIMIO HEOOXOJUMO NPHUPABHATH K POJIH
HaunboJiee OACHOTO, IO MHEHHUIO CY/1a, BU/Ia COYYAaCTHHUKA - UCIIOJIHUTEJIS PECTYILIeHHU .

CyuTas, YTO OLIEHKY JIUII, UTPAIOIIHUX «BCIIOMOTaTeJIbHbIEe POJIH», HEO6X0AMMO YCUJIUTh
o posu ucnosiHuTesss, BC PO BHepus NpakTUKY KBaJUPUKAIIMU BCEX JIMII, COBEPIIHBIINX
NpecTynJeHue B COCTaBe OPraHM30BaHHOM TIpymNnbl JIKMO60 MPECTYNHOrO0 COOOLIEeCTBa, Kak
HCIIOJIHUTEJIed TPeCcTyIJIeHUs.

[lo HallleMy MHEHUIO, OpTaHU30BaHHas rpyIIa UMeeT CJIeAyIolie pa3HOBUIHOCTH:

1) Teppopuctudeckast opranusanus (ct. 205.5 YK PO);

2) He3aKOHHOe Boopy:xeHHoe ¢popmupoBaHue (cT. 208 YK P®);3) 6anza (cT. 209 YK
PO);
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4) HeKOMMepyecKasi OpraHusalus, nocsaramwiias Ha JUYHOCTb U IpaBa rpaxjaH (CT.
239 YK PO);

5) akcTpeMucTckas opranusanus (ct. 282.2 YK P[5, c.36].

BuzsaMuy npecTynHOro coob1iecTBa ABJISOTCS:

1) Teppopuctudeckoe coobuiectBo (cT. 205.4 YK PO);

2) CTPYKTypUpOBaHHAasi opraHusoBaHHas rpymnmna(4. 1 ct. 210 YK P®);

3) 06'beIMHEHME OpraHU30BaHHbIX rpym (4. 1 ¢T. 210 YK P®);

4) cobpaHue OpraHU3aTOPOB, PyKOBOJAUTeNEN (JIMJepOB) UM UHBIX IIpe/icCTaBUTE el
OopraHu30BaHHbIX rpymi (4. 1 cT. 210 YK PD);

5) akcTpemucTckoe coobinectBo (cT. 282.1 YK PD).

Hazo ckasaTh, YTO B TeOpHUU YrOJIOBHOIO IpaBa HeT eJWHCTBA B BOIPOCE O TOM,
pacrmpocTpaHsIlOTC JIM HOPMBI 0 popMax coydacTus, 3akpemsieHHble B cT. 35 YK P®, na
npenycMotrpeHHble OcobGeHHol 4YacTblo YK PO  ciayyan Heo6xXxoJUMOro cOy4yacTus,
npejoJiarapliyde Cco3JaHue TaK Ha3blBAeMOI0 «CJIOKHOTO CyObeKTa MpecTyIlJIeHUs»
(0603HaYeHHbIE HAMU KaK BU/bI COy4acTus). YacTh ucciejoBaTesed MoJI0KUTENbHO OTBEYaAET
Ha JaHHbIN BONpOC, MpU3HABas, YTO MPHU3HAKU POpM coydyacTusi, ykazaHHble B O61iel yacTu
YK PO, pacnipocTpaHsitoTcsl Takxke ¥ Ha Oco6eHHYI0 4acTh.

Jpyrue  cnenHaJuCTbl NOPUJEPXKUBAIOTCS  MPOTUBONOJIOKHOM  MO3ULUU U
OTKa3bIBAlOTCS MPU3HABaTh B3aMMOCBSI3b MEXJy HOpPMaMH MHCTUTYTa COY4YacTHSs,
3akpemyieHHbIMU B O6meid dvacth YK P®, u npecTtymHbIMM  06pa30BaHUSIMH,
NpeayCMOTPEHHBIMH B OTAebHbIX HopMax OcobeHHOM yacTu YK PO. 1o ux MHeHUI0, JaHHbIE
NpecTynHble TPYNIbl 06J1a1al0T COBOKYNHOCTBIO CBOMCTBEHHBIX TOJBKO UM MPU3HAKOB U K
HHCTUTYTY COYYaCTUS B IPECTYIJIEHUU HEe OTHOCSTCS.

Mebl noJsiaraeM, 4To eCTb BCe OCHOBAHMS PAaCIpPOCTPaAHATb NpejlNucaHus HOPM I 7
«Coyyactue B mnpectymieHun» YK P® Ha oTjesnbHble BUAbI COy4acTHs, MOCKOJBbKY BCe
npenycMotrpeHHble OcoGeHHOH 4YacTbl0 COCTaBbl NPECTYIVIEHWH, NpeAmoJaramoliie Hux
coBeplIeHHe IPU yYaCTUM HECKOJIbKUX JIML, IOJaAaloT 110/ 06111Me NPU3HAKHU, 3aKpeIlJIeHHbIe
B JerajbHol JeduHunuu coydactusa (ct. 32 YK P®): «coyyacTueM B NOpecTynJeHUU
NPHU3HAETCS YMBIIIJIEHHOE COBMECTHOe y4yacTHe [ABYX WM 60Jiee JIML B COBEPLIEHUU
YMBIIIJIEHHOTO TPECTyIJIeHUs». B cyeO0HON mpaKTHKe IPYNIOBblE HMPECTYIVIEHUS TaKke
paccMaTpUBalTCA TOJbKO 4yepe3 NMPU3MY HHCTUTYTa COy4dacTHs. B 4acTHOCTH, pa3bscHAS
0CO6EHHOCTH KBaJMUKAIUU XUIIEHUH, COBEPIIIEHHbBIX OpraHW30BaHHOM rpynioH, [lnenym BC
P® npsiMo cocsiasicst Ha 061Me HOPMbI HHCTUTYTA COY4YaCTHs, yKa3aB, YTO MPECTYIJIeHHe TPU-
3HAETCs COBEPIIEHHBIM OPraHU30BAHHOM TPYIIOH «B CaydasX, KorjJa B HeH ydacTBoBaJja
yCcTOM4YMBasg Trpynmna Jidl, 3apaHee OObeJUHUBLIMXCS [JI1 COBEpIUEeHUs] OJHOTO WJU
HECKOJIbKUX MPEeCTyIJIEHUH (4acTb TpeThbs cTaTbu 35 YK PD)».

CoOTBETCTBEHHO, IPECTYIHbIE 06'beJMHEHMS, TpeycMoTpeHHbIe cT. 205.4, 205.5, 208,
209,210, 239, 282.1, 282.2 YK P®, Mo>xHO 060CHOBAaHHO pacCMaTPUBAThb KaK BH/Ibl OT/I€JIbHBIX
dopm coyyactus [6, c. 85].

[logBoAs WTOTH, BBIPAa3UM HAJEX]Ay, YTO pa3paboTaHHAsd HaMHU KjacCUPUKALHA
coy4JacTus no dbopmam U BUJAM oynet Cnoco6CcTBOBATh JlaibHel-
meil pa3paboTKe ydyeHHUs O COYyYacTUM U OKaXKeTCs MoJie3Ha B 00pa3oBaTe/JbHOM U
PaBONPUMEHUTEJBHOM Mporecce. Kak HaM mpe/icTaBJsieTcs, B IeJIsIX 06ecredeHus eIMHCTBA
CyZle6HOM MPaKTHUKH HAyYHOMY COOOLIECTBY I1€J1IeCO06pa3HO MPOU3BECTH JI0PABOTKY
CyllecTBYIOLeN yue6HOU JiMTepaTyphl, 60J1ee N0gpO6HO OCBETUB BONPOCH! KBaTMUKALIMU U
Ha3HAYeHUs] HaKa3aHUs B 3aBUCUMOCTH OT GopMbI coyyacTusi. BepxoBusiit Cyg PP Takxke Mor
OBl BHECTHU CBOIO JIENTY B GOPMUPOBAHNE €IMHOOOPA3HON MPAKTUKHU 10 IeJIaM O COYYacCTHH,
006061IMB MPAKTUKY M YTOYHUB COOGCTBEHHYIO MO3ULUI0 B CIElHMaJbHOM MOCTAHOBJIEHUU
[lnenyMa, MOCBsIIIEHHOM TOJIKOBAaHUIO HOPM MHCTUTYTA COy4aCTHSsI.
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CLASSIFICATION OF COMPLICITY: FORMS, TYPES, SIGNIFICANCE
FOR CRIMINAL LEGAL ASSESSMENT OF CRIMINAL INTERVENTION
IN THE RUSSIAN FEDERATION

Neverov A. Y., Tupikin L. A.

The article is devoted to the classification of complicity by forms and types, as well as its
criminal law significance. The paper considers the main points of view in the science of criminal
law on the problem of complicity classification. The criteria used in the doctrine and judicial
practice for the classification of complicity by forms are identified. The definition of the concept
of "form of complicity” is formulated. The norms of the institute of complicity under the current
Russian criminal legislation are investigated and the author's classification of all possible
options for the joint commission of a crime is given in terms of their form and types.

The shortcomings of the norms of the criminal law devoted to the qualification of
complicity, and the judicial practice of their application are considered. The clarifications of the
highest court on sentencing in cases of complicity have been studied.

Keywords: complicity in a crime, classification of complicity, forms of complicity, types
of complicity, types of accomplices, group of persons, organized group, criminal community,
criminal law assessment, qualification of crimes, sentencing, nature of public danger, degree of
public danger, institution of complicity.
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YIK 342.15

INEPCIIEKTHUBbI PA3BUTHUA ME:XKMYHUIIUIIAJIBHOI'O
COTPYAHHUYECTBA

Huroesa AnuHa PomaHoBHa
CtynenTka, l0Opuandeckuil pakynbTeT KybaHcKoro rocyJapcTBeHHOTO arpapHoro
yHuBepcuteTa UM. U.T. Tpy6unmHa

IlaBs10B HukoJ1aii BiagumupoBuy
KaHauaaT opujuyecKux HayK, foleHT, Opuandeckuil pakyabret
Ky6aHckoro rocyjapcTBeHHOT0 arpapHoro yHuBepcuteTa uM. U.T. TpybuinHa

[lonoxkeHust penepanbHOro 3akoHa «06 OBLIMX MPUHIMIIAX OPTaHU3ALMH MECTHOIO
camoynpaBjeHuss B P®» mpeAaycMaTpuUBalOT, 4YTO MYHUIMNAJbHble 06pa30BaHUS
B3aHMMO/JIEHCTBYIOT MeXy COGOH IOCpeJCTBOM HCIOJIb30BaHUS OPraHM3allMOHHO-IIPAaBOBBIX
MexaHu3MoB. K mnpuMepy, Takoe B3aUMOJEHCTBHE MOXKET OCYLIECTBJASTHCA IyTeM
06beiMHeHNsT PUHAHCOBBIX CPE/ICTB M PECYPCOB /151 peLlieHHs] BOIPOCOB MECTHOTO 3HAYEHHUS.
KpoMe Toro, B 1ejfiXx pelleHUs BOIPOCOB MECTHOTO 3HAYeHUs OpraHbl MeCTHOIO
caMOylpaBJIeHUSl BIpaBe 3akK/al4aTb JOTOBOpbl U corjameHus. CorjameHuss 06
OCYLIeCTBJIEHUH MeXMyHHUIMIAJIbHOTO COTPYJHUYECTBA MOTYT 3aKJ/JIOYaThCs KaK OpraHaMu
3aKOHO/]aTe/JIbHOM BJIaCTM MECTHOTO CaMOYINpaB/eHHUsl, TaK U OpraHaMu HCIOJHUTEJbHOU
BjacTy. Takue corsiaumieHUss MOTYT ObITb OHM HalpaBJjeHbl, Kak I[PaBUJIO, Ha pelleHue
BOIIPOCOB MECTHOIO 3HadeHHs. [lJis oCcyLiecTBIEHUS MEXXMYHHULIUIIAJBHOTO COTPYJHUYECTBA
IPUMEHSIOTCS Mephl TPaBOBOr'0, OPraHU3aIlMOHHOT0 U 3KOHOMHYECKOT'0 XapaKTepa, ocobble
IpaBUJIa U IPOLeAYPhl 3aK/II0YEeHUS.

KioueBsblie C/10Ba: MEeXMYHUIUIIaJIbHOE COTPYAHHUYECTBO, MECTHOE CaMOyIIpaBJ/IeHHe,
MYHUIUIIAJIbHOE yIIpaBJIEHHE, COTJIallleHUe, JOTOBOPHBbIE OTHOLIEHHW .

kkskksk

MexXMyHUIIMIIAIbHOE COTPYAHUYIECTBO 0C060 aKTya bHO A5 Poccuiickoit ®efepanuu
Ha CeroJHAIIHUM JieHb, MOCKOJIbKY M03BOJIIeT BOCIOJHUTh AedUILHUT, a TaKkKe MOBBICUTH
ypoBeHb  KBaJMUKALUK U  KOMIETEHIUH YIpaBJEHYECKUX KaApoB. HHCTUTYT
COTPYAHHYECTBA MEXAY MYHULMNAJIbHBIMA 006pa30BaHUSMU LIMPOKO W3BECTEH U
IIpUMeHseTCcs B 3apyOeKHbIX cTpaHaX. Takoe COTPYAHUYECTBO OCYILeCTBAAETCA NOCPe/CTBOM
3aKJ/II04eHUs JOTOBOPOB U corJjauleHui. K npumepy, Takue corJialieHus npegycMaTpUBaIOT
HCIIOJIHEHHE B3SThIX 0053aTe/JbCTB B chepe KOMMYHAJBHOIO CHabGXeHusl, IPU NMPOBeieHUU
KalUTaJbHOro peMoHTa [1]

K nmnpuMepy, HHCTUTYT MeXMYHUIMNAJBLHOIO COTpyAHWYecTBAa B /JlaHUHU
npeJycMaTpUBaeT, YTO B paMKaxX TaKOro COTPYJHWYECTBAa MeCTHble >XUTeJU OJHOro
MYHHMIIMIAJBHOTO 06pa3oBaHusl (OGIIMHBI) MOTYT BOCIOJIb30BAaTbCS KOMMYHA/bHBIMU
yCJyraMy, KOTOpble MpeJoCTaBJIAITCA MECTHBIM XKUTeJAM Jpyro o6iuHbl. B /lanuu peub
uJieT TpejOCTaBJeHHe YCJIYr, Ha OCHOBe IJIaTHBIX corjameHuid. OmjaaTta TakuX YCJAyT
npeAycMaTpUBaeT IpeJBapuTeJbHOe o6cyxaeHue. Kpome TOro, Kaxjoe corJiauieHue
npeaycMaTpuBaeT ycaoBHe 06 ymiaTe. [Ipexxje yeM 3aKkJIOYUTb COrJallleHUe, He06X0AHUMO
NOJY4YUTh 0f06peHHe MeCTHOro coBeTa. Hampumep, [OTOBOPEHHOCTHM O CO3JaHUM U
o6ecneyeHHH J1esITeIbHOCTH MECTHBIX MOKAapHBIX OpUTa/l U OT/AeJIeHUH CKOPON MeAULUHCKON
noMouiy. [loMuMo 3TOro, peuyb UAeT o ¢ popMHUpoOBaHUEM OrOKeTa. [3]

B Poccuiickoit ®Pegepanuy [JOroBopbl 0 MeXMYHUIMNAJBHOM COTPYAHUYECTBe
npeAycMaTpPUBAIOT MOJI0OXKEHHUS, B KOTOPBIX ONpeeNsoTCA NOJHOMOYUSA MECTHBIX OpraHOB.
JleficTBue corJiallleHUsl MpeKpaujaeTcss B TOT MOMEHT, KOrJa Liejid, 0603HaYeHHble B HEM,
JOCTUTHYTBbL. Kak npaBuJIo, B JOrOBOpaxX OroBapuBalOTCA yCA0BUSA PacTOpXKeHU. [2]

MexxMyHUIIMNIa/IbHOE COTPYJHUYECTBO OCYLIEeCTBJIAETCA [Jis pelleHUs pas/M4HbIX
3aja4. [I[puMeHeHUe TakuxX COCOOOB MO3BOJIAET MOJYYUTb HauOOJBIIMN NOJIOXKUTENbHBIA
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3ddeKT oT ocylecTBAeHUs yIPaBJeHIeCKON AeATebHOCTH, NOCKOJIbKY GOpPMHUpPYeTCH CpoC
CpeAM KUTesell OJJHOBPeMEHHO HeCKOJbKHX 006pa3oBaHMi. Bompoc o corsameHUH MOXeT
OBITH pacCMOTpPEH IpPH 3aKJIYeHUU COOTBETCTBYIOILLEro JOroBopa. B HacToAmuNA MOMeHT
MeCTHble COBETHl CYIIeCTBYIOT Ha OCHOBaHMM Jorosopa. [4] Ha cerogHsmHWN [AeHb
COrJIallleHUsl HCIOJb3YIOTCA JAJd o6MeHa oONbITOM. [IpM  oCyliecTBJeHHWHM TaKOro
COTPYyAHHUYECTBA NPUMEHAIOTCA He 06s3aTeJbCTBEHHble JOTOBODHbI, T.e. COIJIAIIEHUSA O
HaMmepeHUsx. [5] Takue corJialieHus: NPeACTaBASAIT CO60M HauboJsiee ONTUMAIbHYIO GOPMY
COTPYAHHYECTBa, OHU KOTOpas HCHOJIb3yeTCd MeCTHBIMM BJACTSMM, PACHOJI0XKEeHHBIMU Ha
OofHOW TeppuTopuu. Kpome Toro, TakuM o06pa3oM MOTYT NPeAOCTaBIATHCS
MyHMIIMNAJUTEeTaMU B3aUMHbIe YCIYTH.

[IpuMepaMy cornalleHUH C/Iy»KaT COTJIalleHUuss 006 OpraHU3alMM OGUOJIHMOTEYHOrO
¢donza. CoryauieHus Mex/y MyHULIMTIIAJbHBIMA 06pPa30BaHUSAMMU TaKKe 3aKJII04al0TCs TaKXKe C
eJIbl0 MpeAynpexAeHus U JUKBUAALMK Ype3BblYalHbIX CUTyaluid. B yacTHOCTH, B paMKax
TaKUX COTJIALIEHUH y4ypexJaeTcd aBapUHHO-clacaTe/bHasd Cayx6a, 00beJUHSAIOTCA
dbrHaHCOBbIe pecypchl [ OCYLeCTBAeHUs IOUCKOBO-CIacaTeJbHbIX PaboT [6].

AHanM3  [OTOBOPOB O TIPOBEJEHUM  MEpONpPUATHUH MO  OCYIIeCTBJEHHIO
MEeXMYHULMNANAbHOTO COTPYJHHYeCTBa MNOKa3blBaeT, 4YTO MX MNyOJW4YHAasd TNpUpoJa
06ycJI0BJIeHA AOKHOCTHBIM MOJI0KEHHUEeM UX y4acTHUKOB. [IpeMeT joroBopa HOCUT 0COOBIN
XapaKTep, IOCKOJbKY HMeeT TeCHyI CBA3b co chepoit ympaBjeHus. HWHble ¢GopMbl
COTPYyAHHYECTBA OCHOBAaHbl Ha COOTBETCTBYIOUIMX peLIeHUsX, HaNpuMep, IJIaBbl
MYHMIIMIAJABHOTO  00pa30BaHMsA, KOTOPBLIM, COrJACHO TMOJIOKEHHAM  POCCUHCKOTo
3aKOHOJATeJIbCTBA O MECTHOM CaMOYINpaBJIeHWH, MUMeeT INpPaBO IPUHUMATb pelleHHe O
3aKJ/II0UEHUH corJialieHui [7].

B To e BpeMa Haubo/jiee ONTHMaJbHbIM MOAXOJOM CJAYXUT pasrpaHU4YeHHe
MOJIHOMOYUM M cep BeJleHUs JOJDKHBIX JIMI, 0 OTHOIIEHHUIO K PellleHHI0 OJHMX U TeX Ke
BonpocoB. K npumepy, corsaiieHuss npejycMaTpUBalOT HCNOJIb30BaHUE CPEACTB MeCTHOTO
610/I>keTa, MO3TOMY TaKOe pellleHHe JOJ/DKHO NMPUHMMATbCA KoJulerHajbHO. B ob6cyxaeHnu
TaKOro pellleHUs JOJ/DKHbl NPHHUMAaTb ydacTHe OpraHbl M JOJDKHble JIML@, KOTOpble
$GOPMUPYIOT U YTBEPKAAIOT OI0/PKET MYHHUIIUIIAJIBHOT0 06pa3oBaHusl. B ciydae pacTopxxeHus
corjalieHuil B OJHOCTOPOHHEM IOpsAKE MOTYT BO3HUKAThb CIIOPbI 10 UX HCIOJHEHHI0. B
JaHHOM cBA3W cleAyeT CcPOPMHUPOBATb MeXaHU3Mbl pellleHHs TaKHUX CIOPOB.
3akoHoAaTenbCTBO PO He npesycMaTpyBaeT COBMeCTHOM aIMAHUCTPALMY, @ TOJbKO 3alpeT
Ha nepejady noJHoMo4u# [8].

[loflHOMOYHA OpPraHOB MeCTHOTO CaMOYIpaBJEeHHUA TeCHO CBf3aHbl C BONpPOCAMHU
MEeCTHOTO 3HayeHHusd, TIO03TOMYy He OTHOCATCA K NpeAMeTy MeXMYHUIIMNaAbHOIo
COTpyJHUYeCcTBa. B JaHHOU CBfA3M OCylleCTBJeHHEe TAaKOro B3aWMOJEUCTBUSA U INepejaya
KOHTPOJIBHBIX MOJHOMOYMM HEBO3MOXKHA. fIB/ASCH YyYaCTHUKAMU TPaXKJAHCKO-TPABOBBIX
OTHOIIEHMH, OpraHbl MeCTHOTO CaMOyNpaBJieHWda BIpaBe CcPOpPMUPOBATL OpraHbl AJjsd
KOOPAMHAIMA  OTJEeJbHBIX BONPOCOB. /JlaHHble OpraHbl  BOpaBe  OCYIIECTBJATH
KOHCYJIbTaTUBHYIO JI€ATEJIbHOCTb.

KoopanHalnMoHHbIe OpraHbl OCYIeCTB/AIT CBOI JeATeJbHOCTh N0/, pyKOBOJACTBOM
KOOpAMHATOpa, KOTOPLIM MOXeT BBICTYNaTb 3aKOHOJaTeJbHOe coOpaHHe cy6beKTa WU
ry6epHaTop. KoopAuHALMOHHBIA XapaKTep TaKUX COBETOB INpeJyCMaTPUBAeT, YTO B MX
JleITeJIbHOCTH UMeeTCsl TOPU30HTAJBbHBIA 3JIEMEHT, CBA3aHHBIA C OCYILeCTBJIEeHUEM
COTPY/AHMYECTBA, a TaKXKe HaJlW4yue BepPTHUKaJbHOTO 3JeMeHTa. B JaHHON cBA3M HMMeeTca
TeH/IEHI[Us], CBsS3aHHAsl HEe TOJIbKO C OCYIIEeCTBJIEHHsS KOOPAMHAILMOHHBIX JEHCTBUH, HO U
TeH/IeHI[1s], CBSI3aHHas C OCYILeCTBJIEeHHEM BJIACTHO-YIPABJIEHIECKOH J1esTeJbHOCTH. [9]

[lo xapakTepy NMOJHOMOYHWHM KOOPAVHALMOHHBIA COBET He ABJSETCA HPUIUYECKUM
JIMILIOM, OH OKa3bIBaeT MOAJEPXKKY, MeToiuYecKoe U MHPopMaLMoHHOe obecnieyeHHe. [10]

OpgHMM K3 Haubojlee TNEPCHNEKTHUBHBIX HalpaBJeHUH B cdepe OCyLieCTBIEHUS
MeXMYHHULMNAJIbHOTO COTPYAHUYECTBA fABJAETCA ayTCOpPCUHI. [IpeAycMoTpeHO 4YeTblpe
nojaxoja K ero opraHusauuu. CorjiacHo NepBOMy IIOAXOJY, Ha OCHOBe KOHTPaKTHBIX
corJlalleHUuH NPOU3BOAUTCSA llepesiadya 4acTH NOJHOMOYUM. BTopo#l moaxon npeiycMaTpUBaeT
JeseHUH OQYHKUMEA Mexay aJMUHUCTpanusMu. TpeTHH npefycMaTpUBaeT pasjeJieHue
bYHKLMM Ha J0TOBOpPHOH ocHOBe. IIpu 3TOM, peuyb HJeT TOJbKO O Nepejaye OTAeIbHbIX
IIOJIHOMOYHH, OCYIIecTBJEeHUU BCIOMOraTeJbHbIM QYHKUMH aJMUHUCTpanueld. YeTBepThbid
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II0/IX0/, OCHOBAH Ha TOM, YTO 3aKOHO/ATEJbCTBO 3alpelaeT NepesaBaTh MOJTHOMOYHSA, JaKe
€CJI OHU CO3/IAl0TCS B YCJIOBUAX COTpyAHUYecTBa [11].

ITO NPUBOJUT K BOSHUKHOBEHHIO OTHOCUTEJNBbHO pOpMHUpOBaHUs OpraHoB. Jebunur
KaJIpOB 00YC/IaBJMBAET aKTyaJbHOCTb JAHHOI'O BONpoca. Pedb UJET HEe TOJBKO 0 HaJIUIUU
OTIpe/ieJIeHHOM BO3MOXKHOCTH IepeiaTh GYHKIUHU, HO U 0 11eJ1eCO06Pa3HOCTH YPEryJIupOBaHUs
MOCPeICTBOM pa3pabOTKHU CHelMaJbHOTO ¢esepasbHOro 3akoHa [12].

Tako# 3aK0H Z0/IKeH MPeAyCMaTPUBATh Nepejavy MOJTHOMOYHMH OpraHaM, CO3JaHHbIM
Ha OCHOBE COTJIAUIEHHUSI O MEXMYHHIMIAJIBHOM COTPYAHUYECTBE, KOTOPBIN GyJeT HajeseH
ynpaBJieH4eCKUMH GYHKIUAMU. DopMUpOBaHUe arjioMepaluil npecTaBJsieT co60i elle OAHY
ciendruIecKyr0 GOpMy COTPYAHUYECTBA, KOTOpasi MPeACTaBJseT COG0H COo3/laHue eIUHOU
CUCTEMBI HACeJIEHHBIX MYHKTOB, KOTOpasi UMEET NPOU3BOJCTBO, eAMNHYI0 UHPACTPYKTYPY.
COTpyAHUYECTBO  MYHHUIIMNAJbHBIX O00pa3oBaHUN  MpeJycMaTpUBaeT O0O6beJUHEHHE
COBMeCTHBIX pecypcoB [13].

Cpeny mpenMYILECTB CJeJLyeT TAKKe BblJIeJUTh HaJW4Yue eJUHON TPaHCHOPTHOU
CUCTEMBI, IOCKOJIbKY TaKOe MpPOCTPAHCTBO [03BOJIIET 06eCHevYuTb B3auMOJeHCTBUE.
MexaHH3M TOPOJICKUX arJioMepaluil no3BoJisieT 06ecleYUuTh pallMOHAJbHOE HCI0Jb30BaHUE
COBMECTHBIX peCypCcoB, a TaKXe OCYLIeCTBJATb pEryJHpoBaHUEe WHBECTUIMOHHON
JlesITeJIbHOCTH, YJy4YllaTb WHBECTHUIMOHHBIA KJuUMaT. [IpaBoBoil cTaTyc AaHHOU GOpPMbI
COTPYJIHUYECTBA He ompe/iesieH, TOCKOJIbKY B 3aKOHO/ATe/bCTBE HE NMPeAyCMOTPEHO Aaxe
MOHATHUS, a TaKXKe CaMoil pasHOBUAHOCTH ¢opMbl. TakuM 00pa3oM, cpefu HauboJee
pacnpocTpaHeHHBIX TPO6JIeM MYHUIIUIAIBHOTO YIIPaBJIeHUs HA CETOJHSAIIHUN eHb SIBJSETCS
Iopuaudeckoe opopMIeHHeE.

[IpencraBisgeTcs, 4YTO HauboJiee pPAlUOHAJIBHBIM CIOCOG0OM  IOPUAUYECKOTO
opopMmiieHUs] cleAyeT cAeJlaTb HaJW4Yue 3aKOHOJATesbHbIX MOJIOXKEHHH O COH3aX,
OCHOBaHHBIX Ha MAPTHEPCKUX OTHOIIEHUSX, UTO MMO3BOJIUT CO3JAaTh €JUHOE MPOCTPAHCTBO. B
JIaHHOM CBSI3U HEO6X0/JUMO MPOBECTH KOOP/JUHAIUIO yIIPaBJIeHYeCKUN OPraHoB, a TaKXKe AJIs
obecrieyeHUsT BO3MOXKHOCTH HHQOpManuoHHOro o6MeHa. PopMupoBaHHe CllelHaTbHbIX
aJIMUHUCTPALMH B paMKax TaKWUX arJoMepanuil NpeJCcTaBiseTcs HauboJiee ONTHMAaJbHbIM
pemeHreM. COOTBETCTBYIOLIME U3MEHEHUsI HE06X0JUMO BHECTH B CT. 8 PelepasibHOr0 3aKOHA
«06 00IMX MPUHIIUIIAX OPraHU3aLMH MeCTHOTO caMmoynpaByeHus B Poccuiickoit @enepanum».
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PROSPECTS FOR THE DEVELOPMENT OF INTER-MUNICIPAL COOPERATION

Nigoeva A.R., Pavlov N. V.

The provisions of the federal Law "On the General Principles of the Organization of Local
Self-Government in the Russian Federation" provide that municipalities interact with each other
through the use of organizational and legal mechanisms. For example, such interaction can be
carried out by combining financial resources and resources to solve local issues. In addition, in
order to resolve issues of local importance, local self-government bodies have the right to
conclude contracts and agreements. Agreements on the implementation of inter-municipal
cooperation can be concluded by both legislative authorities of local self-government and
executive authorities. Such agreements can be concluded between municipalities of various
levels. Such agreements are usually aimed at solving issues of local importance.

Keywords: inter-municipal cooperation, local self-government, municipal
administration, agreement, contractual relations.
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YIK 34

K BOIIPOCY INIPUBJIEYEHNA ®PUHAHCOBOTI'O YIIPABJIAIOLIEI'O
K YTOJIOBHOH OTBETCBEHHOCTH

IIpoxopoB ApTéM BUKTOpOBUY

[IpenoaBaTesb Kadeapbl rPaKJaHCKOT0 PaBa U Mporiecca
OpeH6Yprckoro HHCTUTYTA (duainan) YHUBEPCUTETA

umeHd O.E. Kyrapuna (MI'HOA), PTEOYBO «MoCKOBCKHIi rocyAapCTBEHHbIM
opugudeckuit yaupepcuteT uMeHu O.E. Kytadpuna (MI'HOA)»,
OpeHOYprckuil MHCTUTYT (duiua)

B cTaTbe paccMaTpuBaeTcsl npobJieMa NnpUBJedyeHUss GUHAHCOBOTO YIPAaBJASOLIErO K
YrOJIOBHOM OTBETCTBEHHOCTHU. [IpuBoAATCA cTaTbu YrosoBHOro Kojekca Poccuiickoi
depepany, B COOTBETCTBUM C KOTOPBIMM BO3MOXHO HpHBJeYeHHe (GUHAHCOBOTO
yOpaBJAKILEr0 K YroJOBHOM OTBETCTBEHHOCTH. Takke JesiaeTcs BBIBOJ, O Ha/JIW4UU
CIeLUaZbHOrO0 COCTaBa JAJs MpuBJeyeHUs1 (PUHAHCOBOrO YIpaBJAIIIET0 K YroJIOBHOU
OTBETCTBEHHOCTH. [IoMHMO 3TOro, aBTOPOM paccMaTpUBAIOTCA U Jipyrue (HecleLUalbHbIE)
CTaTbH, NI0 KOTOPBIM BO3MOXKHO NpUBJiedeHHe GUHAHCOBOI'O YNPABJSAIOLIETO K YroJ0BHON
OTBETCTBEHHOCTH.

KimodyeBble cj10Ba: yrojoBHass OTBETCTBEHHOCTb, (UHAHCOBLIA YIPaBJAIOILUH,
6aHKpPOTCTBO FpakAaHUHA, IPECTYIJIEHUS, TpeJHaMepeHHOe U GUKTUBHOE 6AHKPOTCTBO.

kskkkk

BaHKpOTCTBO rpaxkAaH SIBJsSETCS BaXXHbIM UHCTUTYTOM B COBpEMEHHOM 0OLeCcTBe C
PBIHOYHON 3KOHOMHUKON. UMEHHO WHCTUTYT MOTPEOGUTENBCKOTO GAaHKPOTCTBA MO3BOJISET
0CBO6OAI/ITBCH rpaxjgaHaM OT HENOCWJIbHBIX AOJIT'OB U HAa4YaTb HOBYIO (1)I/IHaHCOBy}O KU3HBb.
OpHako Npy HEOCIIOPUMBIX JOCTOUHCTBAX 3TOT0 UHCTUTYTa HEOOGXOAUMO YIOMSIHYTb U O €ro
HeJOCTaTKaX, 3ak/JIYaloLMXCsd B BO3MOXHBIX 3JI0yNOTpe6JIeHUsIX MpaBaMM JHULAMH,
y4acTBYIOLUIMMH B Jese 0 6GaHKpoTcTBe. Takue 3y0ynoTpebieHUss U HeJO6GpPOCOBECTHbIE
ﬂef/’ICTBI/IH MOTYT nIocjeJOoBaTb KAaK OT AO/IKHHKaA-TPpAXAAaHHWHA, TdK U OT KpeJUTOPOB HJIU
Hernocpe/CTBeHHO GUHAHCOBOIO YIIPABJISIOLIETO.

JelictBytoas pefaknusa PepepasbHoro 3akoHa oT 26.10.2002 Ne 127-®3 «0
HECOCTOSITEJIbHOCTHU (6aHKPOTCTBE)» UMEET Psi/J| MOJ0KEHHUH, CIOCOOCTBYIOLIUX COBEPILIEHUIO
JIMIJAMHY, YYaCTBYIOIIUMU B Jlesle, IpaBOHApPYIIeHUN U Jaxke mpecTymaeHUH. Tak, J0BOJIbLHO
HU3KUH pa3Mep Bo3HArpaxkAeHHs1 PUHAHCOBOTO YIIPaBJISIIOLLETO — BCErO ABAJLATh NSATh ThICSIY
py6Jieli eAMHOBPEMEHHO 3a OJHY MNpoIeAypy 6aHKPOTCTBA, a C YYETOM TEKYLIEro pocTa
MHOJIAIMY U TaJIeHUsT JOXOJ0B HaceJIeHUs, JleJIaeT MPAaKTUUYeCKU Heu30eXKHBIM BCTYIJIEHHE
$UHAHCOBOr0 YyNpaBJSIOLIEro € APYTUMM JHULAMU B HepopMasbHble JOTOBOPEHHOCTU IO
nmoBoAy AOINOJIHUTEJIbHOTO (l)I/IHaHCI/IPOBaHI/IH ero 4edTeJIbHOCTH, YTO AeJaeT ero 3aBUCUMbIM
OT TOM UJIM IPYTOX CTOPOHBL.

[lToMmMMo 3TOro, [OBOJbHO HEYETKUH MeXaHU3M VTBepJeHUss (GUHAHCOBOIO
yOpaBJsAILEro B KaXJOM KOHKPETHOM [ieie [03BOJISIET ObIThb YTBEPXKAEHHBIM
3aMHTEPECOBAaHHOMY yIpaBJjsiolieMy WId adPU/UIMPOBAaHHOMY K KOMY-JIM00 U3 JIHL,
yJacTByoUuX B Aeje. Tak, nepedyeHb KpUTEepUeB 3aMHTEPECOBAHHOCTU IO JeUCTByIOLIEMY
3aKOHOJATENbCTBY 0 GAHKPOTCTBE HOCUT 3aKPBIThIM XapakTep, 4YTO N03BoJIsIeT GpopMaibHO
He3aUHTEPECOBAaHHOMY, HO GaKTUUYECKU 3aMHTEPECOBAHHOMY PHUHAHCOBOMY YNPABJSAIOLIEMY
OBbITb yTBEPXK/AEHHBIM B JieJle 0 OAaHKPOTCTBe Ipa)KJaHWHA, YTO UJET Bpaspes C LeJsAMU U
3aJlayaMH UHCTUTYTa HOTPEOUTENBCKOTO 6AHKPOTCTBA, a TAKXKE IPOTUBOPEUYUT TPpe6GOBAHUSM,
npeabsABIseMbIM K (UHAHCOBOMY YIPABJSIOLIEMY, COLJIACHO KOTOPbIM, (UHAHCOBBIH
yOpaBJSIOIIUNA  JIOJDKEH ObITb HE3aBUCUMBbIM, JeWCTBOBaTb B HHTepecax [OJKHHUKQ,
KpeJUTOpPOB U 0611eCTBa.

B cBs3u ¢ TeM, 4TO GUHAHCOBOMY yIPaBJAWILEMY NPEAOCTABIEH JOBOJIBHO O0JbIION
06bEM IOJHOMOYHH 10 OTHOIIEHHIO K JO/DKHHKY, TO 3aKOHOJATeJ]b IpeayCMOTpes
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pas/iM4yHble MeXaHU3Mbl IPUBJIEYeHHS €ro K OTBETCTBEHHOCTH 3a He3aKOHHbIe JelcTBusd. K
TaKUM BHJJAM OTBETCTBEHHOCTH OTHOCATCA: JAMCLUUIJIMHApHasA, TIpaxAaHCKO-NpaBoOBasd,
aJIMUHUCTpaTHBHasg W yrosoBHad [1]. [lnd mnpuBjedeHUA K TpaxAaHCKO-IPAaBOBOH
OTBETCTBEHHOCTH 3aMHTEPEeCOBAHHBIM JIMLAM He HYXHO 00palaTbCs K TPeTbUM JIMLAM: B
CaMOperyJIUpyeMyl0 OpraHHU3alMI0 apOUTPaKHbIX YNPABJAKLMX, HAA30PHBIM opraH WJId
IIPaBOOXPaHUTEbHbIE OpraHbl. Ho /11 mpuB/eyeHNs K OCTaJbHbIM BU/IaM OTBETCTBEHHOCTHU
HeoOX0JMMO 00palllaTbC B YNOJHOMOYEHHBblEe OpraHbl. B 4acTHOCTH, A/ NpUBJIeYeHU K
yTOJIOBHOM OTBETCTBEHHOCTHU HEOOXOJMMO 0OpalljeHHe B IPaBOOXpaHHUTe/IbHbIe OpraHbl.

[IpuBsieyeHHe GUHAHCOBOTO YIIPABJSAIOLIETO K YTOJ0BHON OTBETCTBEHHOCTH SIBJISETCA
MaJIOU3y4eHHbIM BONPOCOM IO HECKOJBbKHM INpHUYMHAM. Bo-NepBbIX, AOBOJBHO HU3KUH
NPOLIEHT TpHBJIeYeHUs apOUTPaKHBIX YHPABAAKIINX, 4 B OCOOEHHOCTH (QHUHAHCOBOTO
yNPaBJAIILEro, K yTOJ0BHON OTBETCTBEHHOCTHU 1O CTaThsAM — 195-197 YrosioBHOTO KoZekca
Poccuiickoit  ®epepauuu. Bo-BTopblx, mNpeob6iafaHue B BONpocax MNpUBJAeYEeHUA K
OTBETCTBEHHOCTH HHBIX BHJOB OTBETCTBEHHOCTH, B YaCTHOCTH aAMHHUCTPATUBHOM, HaJ
yTOJIOBHOM. Y, B-TpeTbUX, OTCYTCTBHE B yTOJIOBHOM 3aKOHO/IaTebCTBE CelMaJbHbIX HOPM U
pa3bACHEHUH, PperyJHUpymoIUX BONPOCHl MNpHUBJEYEHHS K YroJIOBHOH OTBETCTBEHHOCTU
drHaHCcOBOro ynpapJdAwLero (0630poB Cyfe6HOM NpPaKTHKH, MOCTAaHOBJIEHHWH IJIeHyMa
BEePXOBHOTO cyZa poccuiickoi Penepanun).

TeM He MeHee, AeHCTBYIOILUI YTOJOBHbBIN KoAekc Poccuiickoit @efiepaniiu coepKUT
CleljiaJIbHyl0 HOPMY, B COOTBETCTBUM KOTOpPOH PUHAHCOBBIN yNpPaBJAIOIHUNA MOXET ObITh
IpUBJIEYEH K YrOJOBHOM OTBETCTBEHHOCTH, 3 UMEHHO 4YacTH NepBasg U BTopas cTaTbu 195
YrosioBHOTO KoJlekca Poccuiickoit @esepaninu — HenpaBoMepHble AeHCTBUA IPHU 6AHKPOTCTBE.
Tak, OTBETCTBEHHOCTb MO YacTH NepBOH yKa3aHHOW CTaTbM HACTylaeT 3a COBeplIeHHe
CleyIOIMX AeHCTBUHM: COKPBbITHE UMYIIECTBA, COKPbITHE CBeJleHWH 006 HMyllecTBe (B TOM
4HCJIe 0 ero pa3Mepe, MeCTOHAXO0X/JeHUH ), Tepe/iada MMyIeCTBa BO BaJZileHHe TPeTbUM JINLAM,
a TaKXe OTYYXXJeHUe WJIM YHUUTOXKEeHHe HMMYyIecTBa AOKHHUKA. CTOMT OTMETHUTbh, 4YTO
yKa3aHHbIe IeICTBUA MOTYT OBITh COBepILIeHbI KaK y»Ke B Ipole/iype 6aHKPOTCTBA, TaK U 10 eé
Hayasa [2]. Eciu pedb UAET 0 IMpecTyIJIeHWH, COBEPIIEHHOM B IpoleAiype 6aHKPOTCTBA, TO
$YHAHCOBBIM yNpaB/AOLIMN cCKOopee BCcero GyJieT pacCMaTpUBaThCsl KaK CaMOCTOSATEJbHOe
(enuMHOMMYHOE, OCHOBHOE) JIMIIO, COBepIllMBIIee NpecTylsieHWe. Ho ecau peub uAEéT o
NpecTyIJIEHUY, COBEpIIEHHOM /0 BO30yXK[eHUA Jela 0 GAaHKPOTCTBe, TO B 3TOM CJy4ae
dYHaHCOBBIM yNpaBaAIUN 6yfeT ¢ 60/blled Jo0Jell BePOATHOCTH NMOCOOHUKOM, TaK Kak
UCKJIIOYUTESbHO TOJIBKO €ro JeWCTBHUH OyJeT HeJOCTATO4YHO [JI1 COBEpIIEeHHS TaKoro
IpecTYIJIEHHUS.

OpHako B HAayyHOH JIUTepaType A0 HACTOSIEro MOMeHTAa /0 CHUX MOpP CYIleCTBYIOT
JIMCKYCCUH O TOM, MOKET JIM apOUTpaKHbIN (PUHAHCOBBIN) yIpaBASOIIUN OBITh CYy6BEKTOM
IpecTyIieHus no 3Tod cratbe [3]. Ho AaHHBIA BONMpPOC BO3HUKAET JIMILIb HU3-32 Pa3/JIMYHBIX
M0/IX0/I0B K TOJIKOBAHMIO YKa3aHHOM Bblllle HOPMBbI. Tak, B 4aCTHOCTH IPUBOAATCA apTyMeHThI,
YyTO (PUHAHCOBBIM YNpaB/IAOLMNA HE MOXKET CBOMMH JeMCTBHUAMH [IOBECTH JOJDKHUKA [0
COCTOSIHMS GAHKPOTCTBa. be3ycs0BHO, JlaHHAsA MO3WLMA He MOJJIEXUT ocmapuBaHuio. Ho
NpuBe/léHHas CTaTbsd He OrpaHUBaeTcad [JeHCTBUAMHU (QUHAHCOBOTO YNPABJAIOLIETO,
CNOCOGHBIMH JJ0BECTH 0DKHHUKA 10 COCTOAHUA 6aHKpOTCTBa. Tak, HempaBoMepHbIe e CTBUA
$UHAHCOBOr0 YNpaB/ALIET0 MOTYT ObITh COBEpPLIEHBI M IOCJAE BO3OYKJEHUS Jesa o
6aHKpPOTCTBE. B CBSI3U € 3TUM JJ1s1 IPUBJIEYEHHUS K YTOJOBHOM OTBETCTBEHHOCTH IO cTaThe 195
YrosioBHOro kojekca Poccuiickort ®enepand JOCTATOYHO JIHMIIb COBepIIEHUs JeHCTBUM,
yKa3aHHBIX B 3TOH CTaThe, @ UMEHHO COKPBITHE WJIM llepefiaya MMyIleCTBA TPETbUM JIMLAM, A
TaKXKe YHUUYTOXKeHHe UMyLecTBa [4].

OTBeTCTBEHHOCTb 3a MNpeCTyIJIeHUd, NMpefyCMOTpPeHHble 4YacTbi0 BTOPOH JaHHOU
CTaTbH, HaCTyNaeT 3a HellpaBOMepHOe Y/ OBJIeTBOpeHHe TpeOGOBaHUN KpPeJHUTOpPOB 3a CYeT
MMylllecTBa [JOJDKHHKA 3aBeJOMO B yllepd JpyrUM KpeAUTOpaM, eCcJd 3TO JelcTBUe
COBepILIEHO NPY HAJIMYMU NPU3HAKOB 6AaHKPOTCTBA U IPUYMHUIIO KPYITHBIH yiiepo.

[loMuMo cnenuasbHON CTaTbH, NpejycMaTpUBalolleil NpuBJedeHHe (GUHAHCOBOTO
YyIpPaBJAOILEr0 K YTOJOBHOW OTBETCTBEHHOCTH, TAKXKe CYIIEeCTBYIOT ellé JiBe ClleljuaJbHble
«BAaHKpPOTHBIE» CTaThd, IO KOTOPbIM TaKXe BO3MOXHO IIpHUBJIeYeHHEe K YroJIOBHOU
OTBETCTBEHHOCTH 3a COBepIleHMe NMpecTyNnJeHui B 6aHKpoTckol chepe. TaKUMU CTaTbAMU
ABJIAIOTCA — cTaTbsd 196 YrosioBHOro KoJiekca Poccuiickot @epepanuu - «peJgHaMepeHHOe
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6aHKpPOTCTBO» U cTaTbsl 197 YrosioBHOro kojekca Poccuiickoit ®enepanuu - «UKTUBHOE
0aHKpOTCTBO». HO mpU coBeplIeHUMH TMpeCTYIJIeHUH [0 YKa3aHHBIM BbIlIEe CTAThM
$UHaHCOBbBIN YIIPABASAOIIMUN OY/IeT UCIIOJHATD POJib TOCOOHHUKA.

[ToMHMO yKa3aHHBIX BBbIIIE CIEIUATbHBIX «GAHKPOTHBIX» CTaTeH YTOJIOBHBIN KOZEKC
Poccuiickoit  ®epepauuu CcoAepXUT U [Jpyrue CTaTb, NpuBJedeHHe (GUHAHCOBOTO
yIpPaBJSAOILEr0 MO0 KOTOPbIM K YrOJIOBHOH OTBETCTBEHHOCTH TaKXe BO3MOXKHO. Tak Kak
JlesITeJIbHOCTD B cdepe 6aHKPOTCTBA HEPA3PBhIBHO CBsI3aHA C 9KOHOMUYECKOU eI TeJIbHOCTDIO,
TO CTaTbH, N0 KOTOPBIM ellé BO3MOXXHO IpUBJedyeHHWe (GUHAHCOBOrO YIpaBJSAOIIETO,
HaxofaaTca B IyaBe 21 - «IlpecTymieHHsi NPOTUB COGCTBEHHOCTH» W B TIJaBe 22 -
«[Ipectynyienus B cpepe aKOHOMUYECKON JieATeNbHOCTU». 1 OCHOBHOM CTaThEH, 10 KOTOPOU
BO3MOXXHO NpUBJIeYeHHe K YrOJOBHON OTBETCTBEHHOCTH SIBJsIeTCS CTaThsd 159 YrosioBHOro
Kozekca Poccuiickoii @efepanuu - «MoIIeHHUYeCTBO». Takke BO3MOXKHO INpUBJIeYeHHE K
OTBETCTBEHHOCTH U N0 cTaTbe 160 YrosmoBHoro kojekca Poccuiicko ®Pepepauuu -
«IIPUCBOEHHE U pacTpaTa».

HecMoTps Ha TO, 4TO B IOPUUYECKON HayKe €CTh TOUKA 3pPEHHUs], COTJIACHO KOTOPOU
OTCYTCTBYET CllelluaJbHbIN COCTaB (CTaThs) AJ1 IPUBJIeYEeHUS K YTOJIOBHOM OTBETCTBEHHOCTH
apo6uTtpaxHoro (pMHAHCOBOTO) yIpaBJsOUIEro [5], CTOUT NpU3HATh yKa3aHHbIU BbIllle BbIBO/T
OIIMOOYHBIM, TaK KaK BCE-TaKM B [JIeMCTBYIOLIEM YrOJOBHOM 3aKOHOJATEJbCTBE €CTb
CTIelUaNbHbBIN, TaK Ha3bIBaeMbId «6AaHKPOTHBIM» COCTaB, a UMEHHO YacCTH NepBasi U BTOpas
ctaTbu 195 YrosoBHOrO Kojekca poccuiickoil ®Pepepanyy, M0 KOTOPbIM MOXET OBITb
nprBJe4éH GUHAHCOBBIM yIPaBAAOLMY 3a cOBeplieHHe UM IPOTUBONPaBHbIX (IPEeCTYIHbIX)
JeHCTBUH.
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ON THE ISSUE OF ATTRACTING A FINANCIAL MANAGER
TO CRIMINAL RESPONSIBILITY

Prokhorov A. V.

The article deals with the problem of bringing a financial manager to criminal
responsibility. The articles of the Criminal Code of the Russian Federation are given, according
to which it is possible to bring a financial manager to criminal responsibility. It is also concluded
that there is a special composition for bringing the financial manager to criminal responsibility.
In addition, the author considers other (non-special) articles, according to which it is possible
to bring a financial manager to criminal responsibility.

Keywords: criminal liability, financial manager, bankruptcy of a citizen, crimes,
intentional and fictitious bankruptcy.
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YK 343

POJIb IEJATOI'A B OPTAHU3AIIMHU OBPA30OBAHHUA JINL,
OTBbIBAIOIINX HAKASAHHME B UCITPABUTE/IBHBIX
YYPEXKAEHUAX EBPOIIEMUCKUX CTPAH

PomanoBa Esnena Hukos1aeBHa
JoueHT Kadeapb! npodecCHoHATbHOHN A3bIKOBOH MOATOTOBKHU
BIOU ®CHH Poccun

B craTtbe U3/10KEHBI HEKOTOpble pe3yJbTaTbl SapY6e>KHbIX I/ICCJIGAOBaHI/Iﬁ
OpraHu3alnyu O6paSOBaHI/IH B UCHPaBHUTEJIbHbIX YYpEeXJEeHUAX. B yacTHOCTH, PaCCMOTpPEHDI
pa3/in9Hbi€ ITOAXO0AbI K OIIpeJeJIeHUI0 POJIN U ClJYHK]_II/Iﬁ THOPEMHBIX IMeJaroroB, a TAKXe HUX
npod)eccuoaanbﬂoﬁ IMOArOTOBKHU [JiAd BBIIIOJIHEHUA 3aJayd O6paSOBaHI/IH H l'IOCJIeL[y}OLLIEﬁ
peconrajsii3dalii H COLIPIaJIbHOﬁ pea6I/IJ'II/ITaLU/II/I OCYyX/JJ€HHBbIX. HO,C[‘{epKHYTa BaXXHOCTb
NMoOAAEPHKKHU MPECTHUX A ITeJarora KakK Co CTOPOHbI pyKOBO/CTBa UCIIPABUTEJ/IbHBIX y‘{pE)K,ZLEHHfI,
TdK U HA TOCyAapCTBEHHOM YpPOBHE.

Kiro4yeBble c/10Ba: TIOpeMHBIX elaror, TIOPEeMHBIH CIyXKallui, TIOpeMHBINA KOHTEKCT,
KOHQIUKT poJsiel, o6pa3oBaHHe, peabUINTalLMs, MOTUBALMA, yyebHasa cpefia, HACTAaBHUKH,
noJJepxKa o6y4eHUs, caMopeanu3aly JUYHOCTH.

kkskksk

O6pasoBaHMe MpU3HAETCd OJHHM M3 OCHOBHBIX (aKTOPOB HCIpaBJIeHUS,
CNOCOOGCTBYIOIUX MO3UTHUBHOM caMopealM3alluM JMYHOCTH, NPaBUJIbHOMY BOCHPHUATHIO
JleVCTBUTE/IBHOCTH, TOC/IeAyIollell pecolMaIv3allid M COLMAIbHONM peabUIMTaLUU
ocyxxJieHHoro. McipaBUTe/bHble yYpeXJeHUs IPAaKTUYeCKH BCeX CTPaH MUpPA OCYILIEeCTBJAIT
06pa30BaTeNIbHYI0 JesTEeJbHOCTh 10 pPasJU4YHbIM IporpaMMaM oOydyeHMs, HayuHasg OT
JIMKBUJALMU 6e3rpaMOTHOCTH [0 NOJy4YeHHs BbICLIEro NMpodecCUOHaNbHOTO 00pa30BaHUA.
JMana3oH o06pa3oBaTeJbHbIX NpOrpaMM W (OpMBI OpraHU3alMM O6Yy4YeHHUS LIMPOKO
BapbUPYIOTCS, 0JJHAKO KJIIOUEBBIM 3JIeMEHTOM OOy4eHHs W 06pa3oBaHHsA BCerja SBJSETCS
neparor [1].

Cy1iiecTBYIOT pa3/IMuHble B3TJI/bl HA POJIb Neflarora, CBS3aHHOTO C 06pa30BaHUEM U
obyyeHHEM JIMI], OTOBIBAIOLIMX HAaKa3aHUE B HCIPABUTENbHBIX yupexaeHHUsX. HekoTopblie
CTOPOHHUKH MOJIeJIN 00y4eHHUsT B3POC/IbIX NMPEJII0IaralT, YTO PoJib TIOPEMHOTO IeJarora Ha
caMOM JieJle aHaJIOTMYHa POJIM J1II060T0 Nejarora Ji/isl B3poC/blX B COOOLECTBe, U XOTS TIOPbMBbI
MOTYT HaJlaraTb CBOM COGCTBEHHBIN YHUKaJIbHBIN HA60p OrpaHUYeHUM U TP0o6JIeM, OHU TPOCTO
3aBUCAT OT KOHTEKCTA. & METOZ0JI0THUS U GUI0CODHUS OCTAIOTCA NPEKHUMHU.

CorjlacHO Apyroyd TOYKM 3peHUd, POJIb TIOPEMHOrO Iejarora aHajJoOrM4Ha poOJH
TIOPEMHOTO CJyKalllero, KOTOPBIM fABJAETCA KJAW4YeBOW OQUIYpOM /18 MOTHBALMM U
HO/IepKKH 3aK/JII0UYEHHBIX B JOCTyNe K BO3MOXXHOCTSIM 06y4yeHHUsA. KpoMe Toro, Ha4aJabHUK
TIOPbMBl M BBICIIEe PYKOBOJCTBO B PAaBHOM CTEeNE€HU UIPAIOT XKM3HEHHO BAXKHYIO pOJIb B
IPOJIBM>KEHUH TIOPEMHOTr0 06pa3oBaHus U GOPMUPOBaHUHU 6J1aroNpUATHON y4e6HOM CpeJibl,
B KOTOPOM OHO MOXET pa3BUBaThcA [2].

[lo-pa3HOMY OTHOCATCS K CBOEU POJIM B peabUJUTALMK U 0O0yUeHHUU 3aK/JIIYeHHbBIX
caMM TIOpeMHble ciayxallre. HanpuMep, B npoBeZieHHOM B BeslMKoOGpUTaHUM HCCIel0BaHUU
pOJIM TIOPEMHBIX CJAYXKallUX B 06pa3oBaHUU U 06y4eHUHU B TIOPbMax GbLJIO 0GHApYXeHO, YTO
TIOpEMHBIE CJy’Kalljhe YacTo XOTeJH 60Jiblie y4acTBOBAaTh B 00YYeHUH, HO YyBCTBOBAJIU Cebs
«CKOBaHHBIMHM TPe6OBAaHUAMHU pabOThl U HEXBAaTKOW BpeMeHU». OJHaKO ApyTHe yTBepXKJay,
4TO «JII060€ CTUPaHHe TPaHUILbl MeXAY AUCLUIJIMHON U «b0Jiee MATKMMHU» YacCTSAMU pexuMa,
TaKMMU KaK 00pa3oBaHHUe, MOKET NPUBECTH K KOHQJIUKTY poJsei» [7]. B uccienoBaHuu
TIOpeMHOro o6ydeHusi B 14 TiopbMax QpaHKOs3bIYHOTO coobljecTBa benbrun 6b110
OoOHapy>XeHO, 4YTO JIMLIb He6OoJbllasg YacThb TIOPEMHBIX CAYKallUX CYHWTala 06ydyeHUe
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HeoThbeMJIEMOM 4acTblO Npoliecca peabUIMTALUU M NPUHHMaJla aKTUBHOE ydyacTue B ero
OCyIeCTBJIEHUU.

MueHus psja uccaefoBaTesiedl CXOAATCA B BOINpPOCE K/AKYEBOM POJIM THOPEMHBIX
CIyKallUX B NOOLIPEHUU 06pa30BaHUs B TIOPbMax. Y HUX eCTb BO3MOXXHOCTb MOTUBHUPOBATh
3aKJII0OYEeHHBIX 3aHUMATbCsl 06pa30BaHUEM, IOCKOJIbKY UMEHHO OHU TPOBOJST C HUMU G0JIbLIE
Bcero BpeMeHHU. OTCI0/Ia peKOMEeHJAllMi YCOBEPILIEHCTBOBATh MPOLeCChl HaMa THOPEMHbBIX
CIyKalUX, a TaKKe YAY4YIIUTb UX IOATOTOBKY M OTBETCTBEHHOCTD 3a MO JIePXKKY 060yueHusl B
TIopbMe [8].

TeM He MeHee, B JIUTEpPAType OTMeYaeTCsl, YTO paboTHUKU chepbl 06pa30BaHUs HHOTA
He IMOJIyyalOT HaJJjexaled MNOoJJAepXKKU CO CTOPOHBl COTPYAHHUKOB HCIpPaBUTENbHBIX
yUpeXJeHUH, YTO MOKEeT NPUBECTU K ONI03/JaHUSAM U HENIOCELeHUI0 3aHATHUH 3aK/II0YEHHBIMHU.
B pamkax mnpoBeJeHHOro B BelukoOpUTaHUU HCCAEOBAaHUS II0 H3YYEeHHUI0O MHEHUH
3aKJII0YEHHbBIX, 3aHUMAIOIUXCS] 06pa30BaHUEM, ObLI0 0GHAPYKEHO, YTO MHOTHE 3aKJII0YEeHHbIE
CUUTAJY, YTO TIOpEMHble CAyXKalliue He NOAJEepP>XKHUBAIOT TIOpEeMHOe 06pa3oBaHUe, 6oJblie
BHUMaHHU4 yAeJisisl BONPOcaM JUCHUILIMHbBI U 6€30MaCHOCTH, YeM BOCIUTAHUIO [5].

[loHMMaHUe caMOro TepMHHA «THPEMHbBIH MeAaror» 3HAaYUTEJNbHO BapbUpPYeTCs OT
CTpaHbl K CTpaHe. B HeKOTOphIX CTpaHax TIOPeMHbIA IpenojaBaTesb SBJSETCS
BbICOKOKBaJMPULUPOBAHHBIM NP0deCcCHOHANbHBIM YUUTENEM, KOTOPBIN N0/1b3YeTCs TEMU Ke
YCJOBUSAMHU paboOThl, YTO U €ro KOJIJIErd 3a mpejieJlaMu TIOPbMbL. B TO e BpeMs B APYrux
CTpaHax MoJIaraloTcs Ha J06POBOJIbLEBR, KOTOPbIE PHUE3XKAIOT B TIOPbMBI 151 06y4YeHUs, UIH
Ha COTPYAHUKOB TIOpPEM, KOTOpPbIE MPOSABJSAIOT UHTEpPEC K 06pa30BaHHUI0 U 00YYEHUIO B LeJisfX
CBO€ell MaTepUaibHOW MO EPXKKU.

B HEKOTOpBIX CTpaHax MpenojaBaTesH/UHCTPYKTOpPbl paboTaloT B MHUHHCTepCTBe
006pa30BaHUs U CYUTAIOT Ce6s1 HE3aBUCUMBIMU OT TIOPEMHOMH C/1y»K0ObI, B TO BpeMsI KaK B APYrUxX
CTpaHax NpenojaBaTe/Jl/UHCTPYKTOPbI paboTalT B MUHUCTePCTBe IOCTULMU WU TIOPEM U
CYHUTAIOTCA TIOPEMHBIMM CAYKAlMMU B MEpPBYI0 odepelb U TOJBKO BO BTOPYIO o4yepejb
npenojaBaTessiMU UM UHCTPYKTOPAMH. JTO OTCYTCTBUE SICHOCTU W NPEEMCTBEHHOCTH B
OTHOILIEHUH TOT'0, KTO UMEHHO SIBJISIETCS «IIPerno/jaBaTesieM B TIOPbMax», yCyTyOJISIeTCs elle U
CTUpaHUEM rpaHuIl MeXy HHCTPYKTOpPaMH, obecne4uBalOLUIMU CTpOryio
npodeccHoHaNbHYIO MOATOTOBKY, U PeNoAaBaTe sIMy, Ja0IUMH 001llee 06pa3oBaHUe.

3akJ/I04eHHble, KaK IPaBUJIO0, LIEHAT paboTy Nearoruyeckoro epcoHasa v OTHOCSTCS
K HeMy C yBaxeHueM. B mnpoBeieHHOM B BesqHWKOOGpUTAaHUM HCCAE[0BaHUM OMNbITA
3aKJ/I0UYEeHHBIX B cdepe o6pas3oBaHusA mo4yTd 70% y4acTHUKOB 3asiBUJIHM, YTO COTPYJHHUKHU
CUCTEMBI 06pa30BaHUs «MOJJEPXKHUBATN» HX, B TO BpeMsl Kak 4yTh MeHee 20% TIOpEMHBIX
COTPYJHUKOB OKa3blBalM UM THoAajepxky [6]. Kpome Toro, ykasbiBaeTcs, 4YTO
npodeccuoHa/JbHble HACTABHUKU M MOMOIIHUKU MO0 OOYYEHUI0 B TIOPbME «IIOJJIeP>KUBAIOT
CBOUX YYEHHKOB», MOTUBUPOBAHbI B CBOUX YCUJIMSAX MOMOYb 3aKJIOYEHHBIM Pa3BUBATb CBOU
HaBbIKU U CIIOCOGHBI YCIEUIHO KOHTPOJIMPOBATh UX [TOBeJlEHUE.

O4eBUJHO, YTO pOJIb TIOPEMHOIO MeJarora/UHCTPyKTOpa TpebyeT HaJJiexalen
MO/TOTOBKH, YYUTHIBAIOLIEH 0COOBIE 0OCTOATENBCTBA 00YYAIIMXCI-3aK/II0YEHHbIX, a TAKKE
YHUKaJbHbIM TIOpeMHBINA KOHTEKCT, CBI3aHHbIM C OTpaHUYEeHHOU 6€30MacHOCThIO, afanTanuen
MaTepUasoB U PEeCypcoB AJs 00y4aloLIMXCs-3aK/II0UeHHbIX. TeM He MeHee, HCCJIelOBaHUE,
npoBeJieHHOe B Besko6puTaHuH, 06HAPYKUJIO JOKa3aTeJbCTBA TOT0, YTO MHOTHE NeJarory,
paboTaloiiye B TIOpbMax, He UMEIOT HEO6XOJAMMOM MOJATrOTOBKU M COOTBETCTBYIOIIEH 6a3bl
HaBbIKOB /IJI1 pab0ThI B TAKUX YCJIOBUSAX [4].

Heo6xoquMocTH oGecrneyeHUs] Hajiexalled MOATrOTOBKH TIOPEMHBIX I1€/1aroroB
yZAesnsieTcs JO/DKHOE BHUMaHMe Ha TOCYZapCTBEHHOM ypoBHe. 3a Noc/eJHUE AeCATh JET ObLIO0
NpOBeJEHO WIeCTb €BpPOINeHCKUX MpoeKToB, PpUHAHCUpyeMbIx HporpamMmaMu Grundtvig u
Leonardo da Vinci, koTopble 6bLIM HampaBJjeHbl Ha YJydlleHHEe MOJATOTOBKHU THOPEMHBIX
negaroroB [9]. Hampumep, EBpomeiickuil mpoekT mo o006pa3soBaHUI0 U OOYyYEHUIO MpPU
nepecesienuu (ESTEP) Bk/to4yas B cebst 3JieMeHT 06yueHHUs [Jis TIOPEMHbBIX HaZi3upaTtesend u
COTPYJHUKOB, KOTOpPbIe y4aCTBOBaJIU B 06pa30BaHUU U 06yyeHUH. PuHaHCcUpyeMblit Grundtvig
npoekT «3ddeKTHBHOE BBe/IeHNE B JO/DKHOCTD i1 TIOPEMHBIX IIpeno/iaBaTesiel» HanpaBieH
Ha pa3paboTky 3¢ PeKTUBHOW NpOrpaMMbl HavyaJbHOW MOATOTOBKU JJis MpernojaBaresiell B
TIOpbMaX.
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BpuTaHckuii npoekT «[loBbIlIeHHE TPAMOTHOCTH MOJIO/IBIX JIFO/IEH B MeCTax JUIIEeHHS
CBOGOJbI U B 00LIECTBE», BBIABUJ HECKOJIBKO NMPo6JeM B 06YYEHHUU TIOPEMHBIX I1e/1aroros.
MHorve paboTalT HENOJHbIA pPabo4YuMd JleHb, YTO 3aTPyAHSEeT KOOpPJAUHAIMI0 y4eOHbIX
3aHATHH. KpoMe Toro, sTM y4yeGHble 3aHATHSA 4acTO He omvayuBawTca. B CoeanHeHHOM
KopoJsieBcTBe Takke CyIeCTBYeT OrpaHUYeHHOe KOJIMYeCTBO y4YeOHBIX J[HeH, KOTopble
He06X0/IMMO paclpezesuThb 0 LeJIOMY psily Ipo6JieM, C KOTOPBIMU CTAJIKUBAIOTCS B TIOPbME,
BKJ/IIOYasl TaKHWe BOIPOCHI, KaK JAUCLUIJIMHA U paBHble BO3MOXHOCTH. Ellle oZiHa BBIsIBJIeHHAs
npo6JieMa 3aK/II09aeTCs B TOM, YTO MHOTHE COTPYAHUKH YacTo NepeMeIAloTCsA U paboTaoT 110
KOHTpAaKTaM, I03TOMYy oGecrieueHHe 00y4eHUs] CTAHOBUTCS OoJiee CJIOXKHBIM U He SIBJSETCS
IPUOPHUTETOM JJ1s1 lepCoHaIa.

OZHMM U3 NyTed pa3BUTHUSA 06pa30BaHMSA B TIOPbMax fIBJISETCS NpPHUBJeYEeHHE CAMUX
3aKJII0YEHHBIX B KaYeCTBe HACTABHUKOB, BOCHUTATe/Nel U MOMOIIHUKOB B 06y4eHUH. OfHAaKO
JJIS1 Pa3BUTHsL 3TOH NPAKTUKU HEOOXOAMMO M3MeHEeHHe TIOPEMHOH KyJIbTYphl, UTO CaMo MO
cebe sIBJISIETCS AJMTEJbHBIM U O4eHb CJIO0XKHBIM IpoleccoM. B Besuko6puTaHuu TIOpeMHast
ciyk6a OYeHb 3aTpPYJAHsET BO3BpallleHWe ObIBIIMX 3aKJIIOUYEHHBIX B TIOPbMBI C TaKOH
OTBETCTBEHHOH pOJIbIO, MO3TOMY B HAcTosilee BpeMs Ha 3aKJ/IOYEHHBbIX WJM OBbIBLIMX
3aKJII0YEHHBIX PeJIKO BO3J1araeTcst 0653aHHOCTD JIeHCTBOBATH B POJIM NOJJEPXKKH 00y4eHHUs.

YcnemHbIMY 0Ka3a/MCh IPOEKThI, KOTOPbIE MOOLIPS/IHN HCI0JIb30BaHHe CBEPCTHUKOB-
HAaCTaBHUKOB Il MOAJEPKKH TPYAHOLOCTYNHBIX IPYNI 3aK/IIOYEHHbIX B 00pa3oBaHUM U
obyyeHuu. IlpoekT «Ilogjepkka CBEPCTHHKOB-HAaCTaBHUKOB» HalpaBJeH Ha MNOAJEPKKY
MaprUHaJN3UPOBAHHBIX WM U30JMPOBAHHBIX MOJIOZBIX JIIOJIEH, BKJIOYAs 3aKJYEHHbIX, B
JlOCTylle K O0Oy4eHHUI0, 00pa3oBaHHI0O WM TPyAOyCTpoHcTBY. «EBpomeiickass ceTb
HacTaBHUYECTBa A1 MasioobecnedyeHHbIX rpynn» (EUROMENTOR) anasoruyHbIM o6Gpa3oM
IOJIFOTOBMJIA HACTAaBHUKOB [JIs1 OKa3aHUA NOJJEPXKKU 06e370JIeHHBIM IPyINaM, BKJIIOYast
MOJIO/IbIX [TPAaBOHAPYILUTEIEH, /1S HOOLPEeHHs BKIIOYeHHUs B 06pa3oBaHHUe.

HecoMHeHHO, MOJXOJA K YIpaBJeHHIO TIOPbMOW M OTHOIIEHUE K [iesTeJbHOCTU
pa3/IMYHBIX PEXHUMOB MOIYT OKas3aTb 6OJbIIOE BJHWsSHUE Ha IPOBeJeHHEe TIOPEMHOI0
o6pasoBaHus. OJHAKO HccIeJoOBaHHE, NIPOBeJeHHOe B BesMKOOpHUTaHUM, MOKA3ajo, YTO
3aK/I0YEHHble CYUTAIOT, YTO TOJbKO HEKOTOpble HayaJbHUKU «3aWHTEPECOBAaHbI» B
TIOpeMHOM 06pa30BaHMM, B TO BpeMsl Kak JJisl APYTUX OHO He SIBJsETCH BaKHOH cdepoi
JlesITeJIbHOCTH UCIPABUTEJNBHOTO yupexaeHus. Hanpumep, npu uccjiefoBaHUM UHCTUTYTOB
JJIS. MOJIOZbIX NTpaBOHApPYyLIUTeel 3aKJI0UeHHble [IOYTH BCerAa CYMTA/IM, YTO HadyaJbHHUKH
TIOpEM He CYUTAIOT O00pa3oBaHHME BaXXHBIM B CBOUX yupexzeHusx. CiepoBaTesbHO,
He06X0/lMMO WHTErpUpOBAaHHOE yINpaBjeHHe 00y4YeHWeM Ha YpPOBHE HadaJbHUKA KaxA0H
TIOPbMBI. B yacTHOCTH, cofieficTBHE 06YYeHHIO JOJDKHO GbITh OTPAKEHO B IIJIaHE YIIPaBJIeHHUs],
Gro/>KeTe BpeMeHH, BapUaHTaX JlesTeJbHOCTH JJ1s1 3aKJII0UeHHbIX U 06y4yeHUH nepcoHaa [3].

3apyOeXHbI  ONBIT OpraHU3allMd TIOPEMHOTO 06pa3oBaHUsA  3aCayKUBaeT
OCMBICJIEHUS W aJlaliTalliH K OTeYeCTBEHHBIM peasusiM. be3ycsoBHO, nefarorndeckui onblT
npenojaBaTesis HapsAAYy C APYTMMU BOCIHUTATEJbHBIMU MepPaMU BO3JENCTBUS MOXET HUMEThb
pelraioliee 3Ha4eHHE B HCIpPaBJEHUH OCYKJEHHBIX. BaxkHbIM ¢akTopoM 3ddeKTHBHOCTU
JlesITeJIbHOCTH TIOPEMHBIX [1€Z[ar0T0B CTAHOBUTCS 06ecrieyeHre UX HajJlexalieil oAroTOBKU
Y JJOJDKHOT'O BHUMaHUs Ha roCyZapCTBEHHOM ypOBHeE.
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THE ROLE OF THE TEACHER IN THE ORGANIZATION OF EDUCATION
OF CONVICTS IN CORRECTIONAL INSTITUTIONS OF EUROPEAN COUNTRIES

Romanova E.N.

The article presents some results of foreign studies of the organization of education in
correctional institutions. In particular, various approaches are considered to determine the role
and functions of prison teachers, as well as their professional training to fulfill the tasks of
education and subsequent resocialization and social rehabilitation of convicts. The importance
of supporting the prestige of a teacher both on the part of the leadership of correctional
institutions and at the state level is emphasized.

Keywords: prison educator, prison officer, prison context, role conflict, education,
rehabilitation, motivation, learning environment, mentors, learning support, personal self-
realization.
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YIK 34

NMPAKTUKA HASHAYEHHS HAKA3AHUSA 3A YMBILILJIEHHOE
NPUYUHEHUE TAKKOTO BPEJIA 3/J0POBBIO, TOBJIEKILEE
10 HEOCTOPOKHOCTH CMEPTD IIOTEPIEBLIETO
(4.4 CT. 111 YK P®)

IIununuHaa Ean3zaBera HukoJs1aeBHa
CTyeHTKa MarucTpaTtypsbl lopugudeckoro pakysabteta JII'Y um. A. C. [IymikrHa

B JaHHON cTaThe paccMOTpeHa YroJIOBHO-IPABOBas XapaKTEpPUCTHKA TaKOro
0011[eCTBEHHO-0IIACHOT'O JesIHUS KaK IPUYUHEHUE TSXKKOT0 BpeJa 3/l0pOBbI0, MOBJIEKIIIEE 10
HEOCTOPOXKHOCTU CMepThb NoTepneBiuero. OXapakTepru30BaHbl OCHOBHblE MOJIOXKEHUS IO
paccMaTpuBaeMoMy BOINPOCY. ABTOPOM OIlpefesieH COCTaB NpecTymsieHus. HecMoTps Ha
KaXYIIYI0Cs MPOCTOTY COCTaBa pacCMaTpUBAeMOro JesiHUSI Ha NpPaKTUKe yCMaTPUBAeTCs
60JIbl1I0€ KOJIMYeCTBO NPo6JieM, CBI3aHHBIX C KBaJMpUKaLMel IpecTYIJIEHUs U IPUBJIeYeHUs
K YTrOJOBHOM OTBETCTBEHHOCTU. ABTOPOM pACKPbIBAIOTCS HEKOTOpble MNpOo6JeMBI
KBATUQUKAIIMK JesSIHUS W YroJIOBHOM OTBETCTBEHHOCTH, MPENyCMOTPEHHOr0 4YacTbio 4
ctatbe 111 VYrosioBHOoro kojekca Poccuiickoh @epepauuu. IlpoaHaiusupoBaHa
eI TeJIbHOCTD CY/I0B 110 MpUMeHeHU0 4. 4 cT. 111 YK PO.

KnioueBble c/10Ba: Ha3HAYeHHe HaKa3aHUs, YrOJI0BHOEe HAaKa3aHHUe, CyI, OCYyKAeHHbIH,
MPUTOBOP, YMbIIILJIEHHOE TPUYHHEHHE TSXKKOTO Bpeia 3/10POBbI0, CMEPTH [10 HEOCTOPOXKHOCTH.

kskkkk

PaccMaTpuBas fAaHHOe sBJieHHe, HEO0OXOAUMO OTMETHUTb, YTO 3ampeT (Taby) Ha
y6uiicTBO M M36MeHHe ObLI OJHUM M3 NEPBbIX B KYJbType JiloJel JpeBHero Mupa. B Te
BpeMeHa, NPeCTynJIeHHUA NIPOTHUB XKU3HU U 3J0POBbA CHUTAJINCb OAHUMU U3 HauboJiee TIKKUX
npecTyIJIeHUH. B nepro/; aHTUYHOCTH Oblyla pa3paboTaHa NpaBoBas CUCTEMA, KOTopas JlerJja
B OCHOBY 3aKoHoJaTesbcTBa crapod EBpombl. B /[lpeBHeit [peunn u Pume 6bL1M
KIIaCCI/I(l)I/IL[I/IPOBaHbI npecTtynjeHud nNpoTuB JIMYHOCTH, K KOTOPbIM OTHOCHUJINCb HaHECEHHUe
no6oeB pa3JMYHOMN TSXKECTH, YBeubs, KleBeTa U ockopbieHusa. Kpome Toro, puMcKoe npaBo
JIpeBHEro Mupa OTJIMYaJOCh CaKpaJbHOCTbIO M CYUTAJO MpecTyljJeHHeM Jioboe
HOCATaTEAbCTBO Ha ITpaBa YesI0BeKa.

B snoxy mo3AHero pUMCKOTO INpaBa CJO0KWJIHWCH NMPUHLMIBIL, KOTOphIe CJeJ0Balx
o611el e — Bo3Me3/juio. B 061ieM npecTyn/ieHys TOTo BpeMeHH JeJIUINCh Ha JiBe TPYMbI:
TPaJAMLIIUOHHbIE U HETPAJULHOHHbIEe (Upe3BblYalHbIe).

B kogekce Xammypanu (1792-1750 rr. 10 H. 3.) coZiep>Ka/IMCh MOJIOXKEHHUS O 3aLUTe
JINYHOCTH U e€ 3/0pOBbs, UCN0JIb30BaJI0OCh YIeHOBpeJUTeNbCKOe HaKa3aHHe U HaKa3aHHe M0
NPUHLHUIY TaJWOHA. B JaHHOM Ko/iekce NpUHUMaeTCs NPUHLMI BUHBI U 37101 BosIU. TesecHble
MOBPEX/IeHUsI HAKa3bIBAJIMCh UCKJIIOYUTEJBHO 110 MPUHIUITY «OKO 32 OKO U 3y0 32 3y0», TO €CTh
HaHeceHUs JIO60T0 BpeZia 3J0pOBbI0 4YesJ0BeKa, MOIJIO ObITb KOMIEHCHPOBAHO
UCKJIIOYUTENbHO JIMLIb HaHeCeHHeM BpeJia 3/l0POBbI0 4YeJIOBeKa, KOTOpBbIA OblJ BHUHOBEH
MPECTYIJIEHHUH 110 OTHOLIEHHUIO K PYTOMY YeJIOBEKY.

Ha Pycu 6bLy1a BBe/leHa OTBETCTBEHHOCTD 3a MPUYMHEHHEe BpeJia 3/J0pOBhI0 (JII060T0).
JlaHHas HOpMa, MJM MOXHO CKas3aTb MPaBWJ/IO GbLIO 3aKpellJleHO B UCTOYHMKe (COOpHUKe)
npaBoBbIX HOpM KueBckoil Pycu «Pycckoil mpaBge», rZie pas/iM4yajucCh OTAeJbHblE CJAydau
HaHeCceHHs TeJleCHbIX NOBPEX/JeHUH, YBeuull 4esOBeKY, M060eB, BJEKYLIMX 3a CO60M Kak
nocJjie/iCTBMe KpoBHYI0 MecTb. B Co6opHOM ynoxeHnn 1649 roja npeaycMaTpuBasach HopMa
06 OTBETCTBEHHOCTH 3a YMbIIIJIEHHOE IPUYHHEHHNE TAKKOT0 Bpe/ia 3/J0pOBbI0

TakuM o6pa3oM, BHAHMM, YTO B pa3Hble 3M0XH M Y Pa3HbIX HAPOJOB CYLIECTBOBAJ
HHCTUTYT HaKa3aHUA 3a IPECTYIJIEHWA, CTABUJIACH LeJIb YCTPAllleHUA 6y;1y1_[11/IX N HACTOAIUX
IPEeCTYIHUKOB.
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M B HacTosillee BpeMs 60pbb6a C NPeCTYyNHOCTbIO SBJISETCA OJHOW U3 BaKHEMILHX
3ajJlay, CTOSILUX Mepes TOCYyJapCTBOM, a 60pb6a € MPECTYIHOCTbIO MPOTUB KU3HU U 3[0POBbSI
yeJIOBeKa fBJISIETCA OJHUM M3 IJIaBHBIX ee HampaBJjeHUU. /laHHOe HamnpaB/ieHHe UrpaeT
60JIbLIYIO POJIb B IPAKTUYECKOH JieATebHOCTH YII0JIHOMOUYEHHbIX OPTaHOB.

B cTpykType YrosoBHoro Kojekca Poccuiickoit @enepauuu (panee - YK PO)

OT/JlesibHad IJ1aBa (T/1aBa 16), B KOTOpPOU epeyrcieHbl COCTAaBbl IPECTYIJIEHUI TPOTHUB
>KW3HU U 3[J0POBbS, a TAKXKe CaHKL MU 3a Takue AesgHus. Ocoboe MeCTO Cpeiu TAKUX YT0J0BHO-
HaKasyeMbIX JesHUW 3aHUMaeT yMblllJIEHHOe NpPUYUMHEHUEe TSHKKOr0 BpeAa 3/0pPOBbIO,
MOBJIEKIlIee MO HEOCTOPOXKHOCTU cMepTb mnoTepneBuiero (4.4 ctr. 111 YK P®) - oco6o
KBaIUGUIIMPOBAHHBIM BUJ, YMbIILJIEHHOTO IPUYMHEHUS TSXKKOT0 Bpeia 3/l0pOBbI0.

HemasioBaXxHBIM Oy/ieT YKa3aThb Ha CTaTUCTUYECKHUE AaHHble 10 4.4 cT. 111 YK P®. Tak,
B2021r.mo 4.4 ct.111 YK P® 66110 Oocy)1eH0 3799 yesoBek, B 2020 r. -3414 yenoBek, B 2019
r. - 4240 4denoBek. AHa/M3 CTAaTUCTUYECKUX JAHHBIX MOKAa3blBaeT, YTO JaHHas Trpynna
NpPeCTYyNHbIX NOCAraTeJbCTB IPOTUB JIMYHOCTH JAOBOJIbHO pacnpocTpaHeHa.

CaHkuud 4. 4 ct. 111 YK PO npenycmaTpuBaeT Bcero JIMIb ABA HAKa3aHUS: JHUIIEHUe
CBO0O/1bI /10 ATHAAIATH JIET C OTPAaHUYEHUEM CBOGO/bI 10 JBYX JIET JIMOO JIULIEHUE CBOGObI
Jl0 IAATHAJLaTH JieT 6€3 OrpaHUYeHUs1 CBOOObL.

B pa6orte cyza npoueaypa Ha3HaueHusl TOW UM MHOW CAaHKIIMK UrPaeT 3HaYUTebHYI0
U XapaKTepHU3yIOlIy0 PoJib, OCKOJbKY OH IOJABITOXXUBAET BCe CyleOHOe pa3bupaTesbCTBO.
[Tog Ha3HaUYeHHEM YT'OJIOBHBIX CAHKI[MH TOHUMAETCsI BBIGOP CO CTOPOHBI Cy/ia BU/Ia HAaKa3aHUs,
a TakXe ero pasMmepa (BpeMeHM), KOTOpbIA 3aKpellleH B COOTBETCTBYWOLIEM CyJeGHOM
npurosope. Ilnenym BepxoBHoro Cyza Poccuiickoit ®emepal OpHeHTUPYeT CyZbl Ha
HeOoO6XO0JUMOCTh «CTPOTOr0 MHAWBUAYATBHOIO MTOAX0/a TPY Ha3HAaUeHWU HaKa3aHUSI» [[IYHKT
1, 6], BbIZieJIsIsA, UTO BMECTe C TEM JOCTUTAKTCA 1eJIU U 33/1a4H, YKa3aHHbIe B cT.2 U 43 YK PO.

[Ipy Ha3HaYeHUHM HaKa3aHUs 3a pacCMaTpUBaeMoe JessHUe CyAy ClelyeT YYUTbIBATD,
YTO C 06'bEKTUBHOMN CTOPOHBI, B 3aBUCUMOCTH OT 0COGEHHOCTEN BpeZia 3/l0POBbIO (THKECTH),
BO3MOXKHBI /IBa BapUaHTa:

a) IpUYMHEHHUE TSHKKOT0 Bpe/ia 3/J0POBbI0, OIACHOTO AJ15 YKM3HHU, U HACTYILJIEHUe TaKUX
MOCJIeICTBUN KaK CMEPTh. ITOT BapUAHT 060COGJIEH TOJBKO MCXO/sl U3 3aKOHOB JIOTHUKH. B
peasbHOCTU B 6OJIbLIENH CTeNeHU XapaKTepusyeT YOUNCTBO, HEXKeJH MPUYUHEHUH TIKKUX
TeJIeCHbIX IOBpeXJeHUH.

6) HaHeceHUe BpeJa, He OMACHOro JJ5 340POBbsl U KU3HH, HACTYIJIEHUE XOTS Gbl OT
OZJHOr0 M3 NEepBHUYHBIX MOCJAEJCTBUH, yKa3aHHbIX B Aucnosuyud 4. 1 ct. 111 YK PO, u
HacTynaeT B KOHEYHOM CuYeTe OT HACTYIUIEHUs MOCJeACTBUs, SIBJASIOLIEr0 TaK CKa3aTh
«BTOPUYHBIM» U BbIPQX)KEHHOM B BU/le HACTYIJIEHUS] CMEPTH.

[Ipy npaBU/IbHON KBaauUKALUM JAesHUs, HauboJiee BaXKHOW M NPUHIMIHAJIBHON
3ajavyeld ABJSETCS MpPaBUJIbHOE YCTAHOBJIEHHE TOrO, YTO CMEPTh MOTepIeBLIEr0 MoOrJa
HaCTYINUTb WCKJOYUTEJbHO B pe3yJbTaTe AeHCTBUU KOHKpeTHoro Jiuna. /[laHHas 3ajava
HaXOJUTCS B MPUYMHHOM CBSI3U JIN6O C BPEJOM ONMACHBIM JIJIsl XKU3HH, JTUOO C «IIepPBUYHBIM»
nocsefcTBueM. boJiee TOro, Ucxos U3 NPaKTHUKH, CMePTh NOTEPHEBUIEr0 MOXKET HAaXOAUTbCS
B IPUYUHHOMU CBSI3U KaK C OKOHYEHHBIM, TaK U C HEOKOHUYEHHbIM IPUYUHEHUEM TSXKKOTO Bpea
3J0poBbio [112, 3].

MMeeT MecTo BhIllIeyKa3aHHOE MOJKPENUTD Cyie6HO0M mpakTukoil. Tak, K. u T. 66111 B
KBapTUpe B COCTOSIHUU CUJIBHOTO aJIKOTOJIbHOrO onbsiHeHus. K. mojouen k cujduieMmy B
KOMHATe, a UMeHHO Ha nojiy T., u JelicTBysl U3 JIMYHBIX HENPUsS3HEHHbIX OTHOLIEHUN, UMes
NpsIMOM yMbIceJl Ha NPUYUHEHHUS BpeJa 3J0pOBbI0 HEOJJHOKPATHO, a MMEHHO HE MeHee /IByX
pas, yaapuJ T. KyJlakoM CBOel JIEBOU PYKHU B €ro >KU3HEHHO-BaXKHbIM OpraH, a MMEHHO B FOJIOBY.
3ateM K., nelicTBys B poJo/KeHHEe CBOEro MPECTYIMHOTO YMbIcjaa cxBaTua T. 3a npeaMeThl
OeX/bl, HaxOJsillMecss Ha HeM, B palloHe IJIeYeBbIX CYCTAaBOB WU BBIBOJIOK B KOPHUJAOD
kBapTuphbl Jlanee K, noguan T. yaepxuBad 3a npegMeThbl OfeX/bl, KOTOPble HAXOAWJINACh Ha
HeM, IOCJie Yyero CBoed MmpaBoil pykoit mprxkas Teso T. K cTeHe B KOpUJOpe, Vep>KUBas
NOCJ/IeJHErO 3a JIEBbIM IJIeueBOH CyCTaB, 3aTeM KyJIaKOM CBOel JIeBOH PYKH, YMBILIJIEHHO HaHeC
He MeHee YeThbIpeX YAapOoB, B )KU3HEHHO-BaXKHble OpraHbl T. — IepeIHIO0 YacTh IOJIOBHI U JIMLA.
[Ipu 3ToMm, BO BpeMsi NPUYMHEHUs TeJIeCHbIX MoBpexjaeHui T. mocjiefHUN Tak yAapsijics
3a/iHell IOBEPXHOCTHIO F0JIOBLI O cTeHY. OT MOJIyYeHHBIX TeJIeCHbIX NOoBpexaeHuit cMepThb T.
HacTyluJa Ha MeCTe MNPOUCLIECTBUS, [0 IpHe3Ja COTPYAHUKOB CKOPOM MeJUIIMHCKOU
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nomo1uy. [logcynumeiil K. cBoto BUHY nNpu3Has B I0JIHOM 06'beMe. B oTHoeHnH K. palloHHBIN
cyJ, u36paJl HaKka3aHUe B BU/Jie JIMLIEHUsI CBO60AbI HA cpoK 10 JieT ¢ orpaHUYeHUEM CBO6O/bI
cpokoMm 1 roz [9].

[Io pgpyromy peny, paccMoTpeHHOMY KOJNMHCKUM paloHHbBIM cyfoM CaHKT-
[letep6ypra, Cumbepr W.II. 6611 ocyxjeH 1o 4. 4 cT. 111 YK P®. Cumbepr W.I1., Haxoxsich B
COCTOSIHUM CHJIBHOTO aJIKOTOJIBHOTO OMNbsIHEHUS, AEWCTBYS M3 JIMYHBIX HeNPUsS3HEeHHBIX
oTHoueHU k J1.O.B., yMblIlLIL/IeHHO HaHeC [TOC/e/jJHeEMY MHOKECTBEHHbIE yapbl CBOUMHU PyKaMH
Y HOraMM, B 06JIaCTH PACMOJIOKEHUS ero KU3HEHHO-BaXKHBIX OPraHOB, 3 KMEHHO B T0JIOBY,
TYJIOBUILlE U 1lI€0, IPUYUHUB TEM CaMbIM MOTEPIEBIIEMY TeJieCHble MOBPEX/eHHUsI B BU/e
TYNOH COYETaHHOH TpaBMbl TeJja: TOJIOBbl U IPYAU: 3aKPbITOM TYNOH TpaBMbl T'OJIOBBI C
MacCMBHBIMU KPOBOW3JIUSIHUSIMU NOJ TBEPAYI U MsArKHe O06O0JIOYKH T[OJIOBHOTO MO3ra;
3aKpbITON TYNOU TPaBMbI TPYyAH C IEPEJOMOM IPYIUHBI, MHOXECTBEHHBIMH JIBYCTOPOHHUMU
nepesioMaMu pebep U MOBPEXAEHHEM PABOTro JIEFKOr0 — OCJ0KHHUBIIENCS pa3BUTHEM OTeKa
Y HabyxaHUs TOJIOBHOTO MO3ra. YKka3aHHble AedcTBust Cumbepra U.I1. noBaekau cmepth JI1.O.B.
OT YKa3aHHBIX Bblllle MoBpexaeHUd. Cumbepr W.II. BUHY B UHKPUMUHUPYEMOM eMy JesHUU
MOJIHOCTBIO NpPU3HaL B pe3ynbTaTe paccMoTpeHUs JaHHOTO Jesa cyj HazHauua Cumbepry
W.I1. Haka3aHue B BU/le JIMILIeHHUS CBOGO/IbI CPOKOM Ha 6 JieT [8].

B HayyHOl JiMTepaType OTMedaeTcs, YTO OJHOH W3 TJaBHbIX OLIMOOK IpHU
KBATMQUKAIIMK TOTO WJIM UHOTO NMPECTYIJIEHUS SIBJSIETCS OTCYTCTBHUE JleTaJbHOTO aHaIN3a
NCUXWYECKOTO OTHOILIEHUS JIMLA K TOCJeACTBUAM COBEPLIEHHOTO JesHUsl, TO €ecCTb
HaCTYyIUIEHUHW CMepTH NoTepreBllero. B Takux ciaydasix, cyJ, HepeAKO NPUXOAUT K TaKUM
BBIBO/IaM, KaK: eC/IM BUHOBHOE JIML0 YTBEPXKJAeT, YTO OHO He KeJiaJl0 HaCTyIJIeHUe TaKHhX
MOCJIeICTBUI KaK CMEPTh, a AJIS OJJOOHBIX BBIBOJJOB UMEIOTCSI BECOMbIE OCHOBAHUS, 3HAYHT,
OpsSMOTO yMbICJAa Ha YOUHCTBO Yy OOGBUHSEMOro He O6bLIO; €ro JAeHCTBUS He MOTYT
kBasnunpoBaTbes mo 4. 1 ¢T. 105 YK P®; ogHako, NOCKOJIbBKY HACTYIUJIO TaKOe TSHKKOe
MOCJ/IeICTBHUE KAaK CMEPTh, TO JIesTHUS JIUIA JJO/DKHBI KBAJIMGULIMPOBAThCS corJlacHO 4. 4 cT. 111
YK P® [174,4].

PaccmaTpuBaeMoe mpecTyIieHUe C CyO'beKTHBHON CTOPOHBI XapaKTepHU3yeTcs Kak
coBeplIeHHOe C JIByMs popMaMU BUHBI: yMbIces (IPSIMON UM KOCBEHHBIH) B OTHOUIEHUH
NPUYMHEHUS TSKKOTO BpeJla 3J0pPOBbI0 M HEOCTOPOXKHOCTb B NPUYMHEHUH BpeJa,
NOBJIEKLIEr0 CMEPTh.

[lnenym BepxoBHoro Cyza Poccuiickoii @efepainuu ykasaja, 4YTO HeO06X0UMO
OTTPaHUYUBATh YMBbIIJIEHHOE NPUYMHEHUE TSIKKOTO Bpeja 3/0POBbIO, MOBJIEKIIee CMePTh
NoTepIeBLIEro OT YOUICTBa, oJpa3yMeBasi, YTO YMbICeJ BUHOBHOIO JIMLA IPU COBEPLIEHUU
yOMHCTBA HampaBJeH Ha JULIEHWe J>KU3HM, a I[pU COBepUIEHUU MPECTYIJIeHHs,
npeaycMotrpeHHoro 4. 4 cr. 111 YK P®, oTHouleHMe BHHOBHOTO BBbIp&XKaeTcsl B
HEOCTOPOXXKHOCTU MO OTHOIIEHUID K BO3MOXHBIM MOCJEJCTBUSIM €ro JesHUs, B BHUJE
CMepTeJbHOr0 UCXo4a noTepneniiero [IyHKT 3, 5]. C yueToM Bcex KOHKPETHBIX 06CTOSITENbCTB
Jejla omnpejesisieTcl HalpaBJeHHOCTb yMbicjaa. Ecay opyauss mpecTymyieHUs, XapaKTep
NOBpPEX/JEeHMs, eT0 JIOKaIU3aLlus U J[pyrye JaHHble CBU/IETEbCTBYIOT, YTO yMbICEJ BUHOBHOIO
OBl HalpaBJ/leH UMEHHO Ha NMpUYMHEHUE BpeJa 3/0pOBbH0, OTBETCTBEHHOCTh 3a YOUNCTBO
HckIJdaeTcd. Tak, HarpuMep, B IPaKTUKe KBAJTUPUIIUPYETCS UMEHHO 10 4. 4 cT. 111 YK P®:
yAap KyJakoM B 00J1acTb Illeu (eJUHUYHBIN), HO KOTOPBIN MOBJIEK CMePTb, MHOXKeCTBEHHbIE
yAapbl pyKaMd M HOTaMU B PacCIoJIOKEHUE >KU3HEHHO-BaXKHbIX OPraHOB IOTEpIEBILETO,
NOBJIEKIIME ero CMePTh; YMBILIJIEHHOE HaHEeCeHUE yjapa HOXKOM B 6e/ipo, IIOBJIeKLIee CMEPTh
yeJIoBeKa OT OCTPOM KPOBONOTEpPH; HAHECEHHE yZapa HOXXOM B PYKY (3a/ieBast apTepHIo), B
pesyJibTaTe KOTOPOTro OT OBPEX/eHHS HACTyMaeT N0oCIeICTBYE B BU/IE CMEPTH, U JIP.

[Ipectyniienue, npegycmMoTperHHoe 4. 4 ct. 111 YK P®, npeanosiaraet coBepiieHHe
OpsAMOM yMbIces JIMIA Ha COBeplIeHHe TaKuX JeWCTBUM, KOTOpble HampaBJjeHbl Ha
06513aTe/IbHOE NMPUYMHEHUE Bpeja 370poBbio. TONbKO NPHU TaKOM IOJIOXKEHUU JaJibHeHIIee
HACTyIJIeHUe CMePTH NPH YCJIA0BUU HaJUYUS NPUUUHHOU CBSI3U C JeCTBUSIMU BUHOBHOTO U
€ro HeoCTOPOXXHOM BUHBI B OTHOILIEHUH 3TOTO pe3yJibTaTa MOXET paccMaTpPpUBATbCS Kak
KBaJIMPUIIMPOBAHHBINA BU/I IPUUUHEHHUS TSIXKKOTO BpeJa 3/J0pOBbIO.

B cyie6HOM IpaKTHKe UMEITCA pa3/IMyHble pellleHUs] 10 TAKOW KaTeropuH YroJ0BHbIX
JleJ, KOTOpble B pe3yJ/bTaTe KAacCallMOHHOTO PACCMOTPEHHUs] CMATrYald HakKasaHue JJs
BUHOBHOro. [IpuMepoM sBisieTcss Aeso, paccMoTpeHHoe TpeTbUM KacCalMOHHBIM CYJIOM
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o0leld IOPUCAUMKLNY, KOTOPBIM NepecMaTpHBaJjJ NPUTOBOP YXTUHCKOTO TOpPOJACKOro cyza
Pecny6sinku Komu 2019 roma ¥ amnesuIIlMOHHOe oOlpefesieHHe CyJebHOU KOJIJIETHMH MO0
yroJoBHbIM JesiaM BepxoBHoro cyza Pecny6svku Komu 2019 roga. /laHHBIMM aKTaMu
rpaxkJaHyH B. 6611 ocyxeH 1o 4. 4 ct. 111 YK P® c HazHaueHHeM Haka3aHUS B BU/e JIMLIEHUS
CB0O0O/IbI Ha CPOK 8 JeT ¢ KoHHCKalUell HMyllecTBa. B KaccalluOHHOM IpeACcTaBJeHUU
3aMecTUTe b poKypopa Pecny6iuku KoMy mpocus U3MEHUTh BhbllIeyKa3aHHbIe CyAeOHbIe
pewenusi. OcCyxJeHHBbId TakKe IMOCYUTA] NPUTOBOP CyAa, a TakKxKe anesJIsliMOHHOe
onpejiesieH1e He3aKOHHBIMU B CBSI3U C TSKECTbI0 HA3HAYEHHOM CaHKLUU.

Kak cneayer W3 omnpejiesieHUs KacCCallMOHHOW WHCTAHIUMU, HIMKECTOSIIMN Cy[,
YCTAHOBUB Ha/M4yMe CMATYamIlUX O0OCTOATEJNbCTB NpPU peLleHWM BONpoca O Ha3HaueHUHU
HaKa3aHHUs, TEM He MeHee He yKasa/ Ha NpHMeHeHUe MoJokeHU# 4. 1 ct. 62 YK PO npu
HAa3HAYeHUM CaAHKIMM, OTPAHUYMBAIOUIMX BEPXHUH Mpejes HaKa3aHUs B BHU/Jle JIUIIEHUS
cBo6oabl. To ecTh cyJ HasHauua B. HakaszaHue 6e3 ydeTa JaHHOTo ¢akTa. B urtore 6bL10
NPUHATO pelleHre CMATYUTh Ha3HaueHHoe B.

mo 4.4 ct. 111 YK P® nakazanue 10 7 jieT 10 MecsinieB JivieHUs1 CBOGo b1 [7].

B cyne6GHOU NpakTHKe MOYTH He BCTPEYAIOTCS CJAy4Yau, KOTJa MPU COBepIIeHUU
NpecTynJieHus, npeaycMoTpeHHoro 4. 4 ctr. 111 YK P®, BUHA 1O OTHOIIEHUIO JHIA K
NOCJIeICTBUIO B BU/Jle CMEPTHU NOTEPIEBILEr0 Bblpa)Kaiach O6bl B BU/Je JierkoMbicaus. OgHako,
3TO He 3HAYMT, YTO TAKOH BHU/J NPECTYNJIeHUH HeBO3MOXeH. HanmpuMep, BUHOBHBIH, *KeJas
NPUYMHUTH NOTEpIeBLUIEMY TOBPEXAEHHUS JIUIA, BhIIJIECKUBAET KUCJIOTY, HaZlesICh U30eXaTh
cMepTU noTepnesuiero. OHAKO OKa3bIBAETCs, YTO OH pacCUUThIBAJI U30eKaTh OCAE[CTBUS B
BH/Ie CMepPTH NOTepIieBLIEro 6e3 J0CTAaTOYHBIX HA TO OCHOBAaHUM. PaHbI OT KMCJIOThI OKa3a/IUCh
He COBMECTUMBIMHU C KHU3HbIO.

Hepesnxo npu u3bueHUU MOTepIEBLIEro JULO PacCUIUThIBAET HA TO, YTO OH HaHeceT
NOTepIeBLIEMY TOJILKO BpeJ 3/l0pPOBbI0, TAK KaK HAHOCHUT y/Jiapbl HEBOOPYKEHHOU PyKOH U B
He6oJIbIIOM KoJsindecTBe. OJTHAKO ero pacyeThl OKa3bIBAIOTCS HECOCTOSTEJNbHBIMU: CMEPTh
NOTepleBLIEr0 HAaCTyHnaeT OT BHYTPEHHEro KPOBOU3JUSIHHUSA, B pe3ysbTaTe NPUYMHEHUs
TSXKKOTO BpeJia 3[0pOBbi0. B MOJ0GHBIX Cjyyasx, UMEITCS OCHOBAHUS IOJIaraTh, UYTO IO
OTHOILEHHUIO K CMEPTH y BUHOBHOTO JIMLia BUHA BbIpaXKaeTCsl B BUJE JIETKOMBICJIUS, OHAKO IPU
OJIHOM 06513aTe/JIbHOM YCJIOBUH: BUHOBHOE JIMIIO JIO/DKHO MPSIMO YKa3aTh Ha 0OCTOSITENbCTBA,
6s1aroiapsi KOTOPbIM OH pacCYUThIBaAJ U36€KaThb CMEPTHU IOTEPIEBIIETO, U €r0 BbICKAa3bIBAHUS
He IPOTHUBOPEYUIHU O6bl GaKTUUECKUM 06CTOSITENLCTBAM JeJla.

WTak, npakTUKa HasHa4YeHHWd HaKas3aHHA 3a NpecTylleHue no 4. 4 cr.111 YK PD
JI0BOJIbHO WIMpoKa. [Ipy Ha3sHaueHUM Haka3aHUs clAefyeT YYUTbIBATbh, YTO JaHHOeE JesiHue
SIBJISIETCS1 COCTAaBOM C JJBOMHOUM BUHOM: BpeJ 3/J0POBbI0 NPUYMHSAETCS YMbILLJIEHHO (C MPSIMbIM
WJIK KOCBEHHBIM YMBICJIOM), HO OTHOILIeHHE K IPUYNHEHUIO CMEPTH — HEOCTOPOXKHOe (B popme
JIETKOMBIC/IUS UKW HebpexxHocTH). CoOBpeMeHHOe YroJIOBHOE 3aKOHOAATEJIbCTBO COAEPIKHUT
60JIbl1I0e KOJIMYECTBO HOPM, KOTOPbIE 1eICTBUTEIbHO MOTYT FrapaHTUPOBATh YBaXKeHUe paB
U VHTEpPecOB 4YeJIOBEKA INYTEM perJjaMeHTAallMd OCOGEeHHOCTed Has3HAaYeHHsl YTOJIOBHOTO
HaKa3aHu4, B ToM yuciae nmo 4. 4 ct. 111 YK PO.
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THE PRACTICE OF APPOINTING PUNISHMENT

FOR INTENTIONALLY CAUSING GRAVIOUS INJURY CAUSED

BY NEGLIGENCE CAUSED THE DEATH OF THE VICTIM

(PART 4, ART. 111 OF THE CRIMINAL CODE OF THE RUSSIAN FEDERATION)

Shipitsina E.N.

This article examines the criminal-legal characteristics of such a socially dangerous act
as causing serious harm to health, which caused the death of the victim by negligence. The main
provisions on the issue under consideration are characterized. The author has determined the
composition of the crime. Despite the apparent simplicity of the composition of the act in
question, in practice there are a large number of problems associated with the qualification of a
crime and bringing to criminal responsibility. The author reveals some problems of the
qualification of the act and criminal liability provided for in part 4 of Article 111 of the Criminal
Code of the Russian Federation. The activity of courts on the application of Part 4 of Article 111
of the Criminal Code of the Russian Federation is analyzed.

Keywords: sentencing, criminal punishment, court, convict, sentence, intentional
infliction of grievous bodily harm, negligent death.
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